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UNITED STATES OF AMERICA 


LEONARD DURSO, RICHARD FAUKLLA, 
JOHN DOE o/k/a "Bebe" and 
CHRISTOPHER WILLIAMS 


INDICTMENT 
18 U.S.C. S894, i -j 

•5 "A ' 


Defendants 


THE GRAND JURY CHARGES: 

COUNT ONE 

On or about Marc h 20, 1974 , in the Eastern District of Hew York, the 
defendant LEONARD DURSO knowingly used extortionate means, within the 
meaning of Title 18, United States Code, Section 891(7),—Co atrarpt to 
collect an extension of credit from Harry Har alambus and to punish Harry 
Haralambus for the non- repayment thereof. 

(Title 18, United States Code, Section 894(a)) 

COUNT TWO 

On or about August 8, 1974, in the Eastern District of New York, the 
defendant LEONARD DURSO, knowingly used extortion means, within the meaning 
of Title 18, United States Code, Section 891(7), to attenpt to collect an 
extension of credit from Harry Haralambus and to punish Harry Haralambus for 
the non-repayment thereof. 

(Title 18, United States Code, Section 894(a)) 

COUNT THREE 

On or about Aug\JSt^l^j___19^74, in the Eastern District of New York, the 
defendant LEONARD DURSO knowingly used extortionate means within the meaning 
of Title 18, United States Code, Section 891(7), to nttenpt to collect an 
extension of credit from Harry Haralambus for the non-repayment thereof. 

(Title 18, United States Code, Section 894(a)) 

COUNT FOUR 

On or about August 21, 1974, in the Eastern District of New York, the 
defendant LEONARD DURSO knowingly used extortionate means within the meaning 
of Title 18, United States Code, Section 891(7), to attempt to collect an 
extension of credit from Harry Haralambus and to punish Hurry Haralambus for 








COUNT FIVE 


On or about September 13, 1974, In the Eastern District of New York, 
the defendant LEONARD DURSO and the defendant RICHARD FABELLA knowingly used 
extortionate means, within the meaning of Title 18, United States Code, 

Section 891 (7), to attempt to collect an extension of credit f rom Harry 
Haralambus and to punish Harry Haralambus for the non-repayment thereof. 

(Title 18, United States Code, Section 89 U (a) 

COUNT SIX 

From on or about February, 1974 until on or about September, 1974, 
both of which dates are approximate and inclusive, within the Eastern District 
of New York, the defendant LEONARD DURSO and the d efendant R ICHARD FABELLA, 
and other persons to the Grand Jury known and unknown, knowingly conspired 
to use extortionate means, within the meaning of Title 18, United States Code, 
Section 891 (7), to collect and attempt to collect an extension of credit 
from Harry Haralambus and to punish Harry Haralambus for the non-repayment 
thereof. 

(Title 18, United States Code, Section 894 (a) 

COUNT SEVEN 

On or about February, 1974, within the Eastern District of Lew fork, 
the defendants LEONARD DRUSO and the def endant JOHN DOE "BEBE 1 ' knowingly, 
intentionally, and unlawfully did distribute and possess with intent to 
distribute approximately one-quarter pound of cocaine, a Schedule II controlled 
substance. 

(Title 21, United States Code, Section 84l (a) (l) and 

Title 18, United States Code, Section 2) 

COUNT EIGHT 

On or about March 14, 1974, within the Eastern District of New York, 
the defendants L EONARD DURS O and the defendant JOHN DOE "BEBE" knowingly, 
intentionally, and unlawfully did distribute and possess with intent to 
distribute approximately one-quarter pound of cocain e, a Schedule II controlled 
substance. 

(Title 21, United StateG Code, Section 04l (a) (l) and 
Title 18, United States Code, Section 2) 





COUNT NINE 


On or about and between February, 1974 and July, 1974, both dates being 
approximate and inclusive, within the Eastern District of New York, and elsewhere 
the defendants LEONARD DURSO. RICHARD FABELLA, JOHN DOE a/k/a "Bebe", 


CHRISTOPHER WILLIAMS, and HARRY HARALAMBUS, unindlcted co-conspira tor, and others 
to the Grand Jury known and unknown, knowingly. Intentionally, and unlawfully 
did conspire with each other to distribute and to possess with intent to 
distribute quantities of cocaine, a Schedule II controlled substance, in 
violation of Title 21, United States Code, Section 841(a)(1). 


(Title 21, United States Code, Section 846) 


A TRUE BILL. 


FOREMAN 


DAVID G. TRACER, UNITED STATES ATTORNEY 


A 

































UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


x 


UNITED STATES OF AMERICA No. 75-CR-177 

- against - 

Memorandum o£ Decision 

LEONARD DURSO,. et al., and Order 

Defendant. 

-.. May 12, 1975 

Defendants Durso and Fabella demand a bill of par- * 
ticulars specifying the "date, time and place" of each of¬ 
fense charged in counts one to five, and seven and eight. 
Defendants further request that the government provide the 

| 

names of co-conspirators and aiders and abettors, if any 
(Role 7(f) of the Federal Rules of Criminal Procedure), and 
state whether the substantive crimes are "the overt acts for 

x 

the conspiracy count." 

The purpose of a bill of particulars is to inform 

f 

a defendant sufficiently of the charges against him so that 
he can prepare his defense, avoid surprise at trial and gain 
protection against further prosecution for the same offense, > 
United States v. Martinez . 466 F.2d 679 (5th Cir. 1972); 

! 

United States v, Leach . 427 F.2d 1107 (1st Cir), cert, denied . 

400 U.S. 829, 91 S.Ct. 95 (1970); United States v. Mavroeisr^U 

rn m I n-w—aou-«m 












49 F.R.D. 214 (S.D.N.Y. 1969). 

Counts one to five of the indictment state the 
approximate date on which each alleged offense was committed,, 
and identify the victim as Harry Haralambus. It would be 
appropriate for the government to supply information concern¬ 
ing the means -tn....flarh rnnnr. Thus, the government 

should indicate in each instance whether the alleged injury 

t 

or embarrassment to Haralambus or his family as well as the 
assault on Haralambus or a member or members of his family 
were carried out by telephone or in person. The demand is 
so modified, and as modified, granted. In all other respects 
the demand as to date, time and place is denied as to counts j 
one to five and seven and eight (requested items 1 and 3). 
United States v. Leach , supra ; United States v. Long . 449 
F.2d 288, 294 (8th Cir. 1971), cert, denied . 405 U.S. 974, 

j 

92 S.Ct. 1206 (1972). 

i 

Items 2 and 4 of the demand request the government 
to state whether the substantive counts are the overt acts 

» 

in the conspiracy counts. This demand appears to be designed. 

i 

to limit the government's proof to the overt acts alleged as 
substantive offenses. Such a request is not aimed at the 
legitimate goal of enabling defendant to prepare his defense. 











10 , 




/I 

Consequently, requests 2 and 4 are denied. 

Item 5 seeks to have the government provide the 
names of any other co-conspirators who participated in the 
conspiracies charged in counts 6 and 9. It is important to 
the defense to know the identity of those conspirators known 
to the government, since statements or acts of these conspira 
tors may be charged against defendant. Therefore, the govern 
ment is directed to supply the names of persons k nown to have 
conspired in the conspiracies charged in counts 6 and S, 
United States v. King . 49 F.R.D. SI (S.D.N.Y. 1970), Unite d 
States v. Rosen , 303 F.Supp. 210 (S.D.N.Y.s1969). 

Item 6 requests the names of principals or aiders 
and abettors in the charges in counts 7 and 8. This request 
is denied. 


SO ORDERED. 



/I This request is similar to a request requiring the gov¬ 
ernment to state any additional overt acts upon which 
the government intends to rely. Such requests are 
generally denied, United Sttes v. Leach , supra . United 
States v. Iannel li. 53 F.R.D. 482 (S.D.N.Y. 1971). 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-against- 

LEONARD DURSO, a/k/a "Duce Gallo", 
RICHARD FABELLA, JOHN DOE, a/k/a 
"Bebe" and CHRISTOPHER WILLIAMS, 

Defendants. 


75 CR 177 


Memorandum of Decision 
and Order 


May 13, 1975 


MISHLER, CH. J. 

The first four counts of this nine-count indictment 
charge Leonard Durso with using extortionate means to collect 
an extension of credit from one Harry Haralarabus (18 U.S.C. 
1894(a)). Count six charges Leonard Durso and Richard 
Fabella with conspiracy to use extortionate means to collect 
an extension of credit from Haralambus. Counts seven and 
eight '■.harge Durso and one John Doe, also known as Bebe , 
with possession of one-quarter pound of cocaine (21 U.S.C. 
§84](a)(1)) in February, 1974, and on or about March 14, 1974 
anu count nine charges all the defendants with a conspiracy 
to possess with intent to distribute cocaine (21 U.S.C.§896). 
Defendant Durso (defendant Fabella joins in the 

application) moves pursuant to Rules 8 and 14 of the Federal 







Rules of Criminal Procedure to sever counts eight and nine as 

improperly joined dEfenses under Rule 8(a), and to sever 

defendants John Doe and Williams as improperly joined defend- 

/I 

ants (under Rule 8 (b)). 

Durso's argument relating to his motion for sever- 
is that the extortion 

ance of counts eight and nine/charges and the narcotic charges 

are "two categoric offenses" and therefore cannot be properly 

joined. The test for joinder of two or more offenses is set 

forth in F.C.R. 8 (a) as follows (in pertinent part): 

Two or more offenses may be charged in the same indict¬ 
ment ... if the offenses charged . . . are based on 
. . . two or more acts or transactions connected to¬ 
gether or constituting parts of a common scheme or plan. 

The government represents that the evidence will 
show that Durso aid Fabella entered into a conspiracy with 
Haralambus to distribute cocaine in or about February, 1974, 
and that this conspiracy continued into July, 1974. Accord¬ 
ing to the government's account, in February, 1974, Durso de¬ 
livered cocaine to Haralambus, but Haralambus failed to pay 
for the drugs. Count one charges that Durso used extortionate 
means to collect money from Haralambus for the drugs. The 
government charges that despite Haralambus 1 failure to pay, 

Durso made two deliveries of cocaine to him in June, 1974. 

/I The government consented to severance of the charges 
against Williams. 


2 



(Apparently Haralambus paid Durso for these deliveries.) All 
the remaining counts charging violations of 18 U.S.C. §894(a) 
(counts two to six) refer to Durso's attempts to collect money 
Haralambus owed him from the February 1974 transaction. 

On the basis of these assertions, it is clear that 

the extortionate means counts (one to seven) and the narcotics 

violation counts (eight and nine) are "connected together or 

[constitute] parts of a common scheme or plan." United States 

v. Leon ard. 445 F.2d 234 (D.C.Cir. 1971). Bayless v. .United 

12 

States . 381 F.2d 67 (9th Cir. 1967). Additionally, the court 
is convinced that the same evidence would be offered in the 
trial of defendant on the extortion charges even if counts 
eight and nine were severed. Consequently, the motion to 
sever counts eight and nine is denied. 

The pattern of activity involving Durso, Fabella 
and John Doe clearly establishes a basis for joining them 
as defendants. Rule 8(b) provides: 

/2 In Leonard , burglary charges were joined with charges 

of forgery and uttering in the use of credit cards which 
were stolen in the burglary. In Bayless, burglary 
charges, based on a burglary committed while defendant 
escaped from custody at the Federal Correctional Insti¬ 
tution at McNeil Island, were joined with escape 
charges. 


3 





Two or more defendants may be charged in the same 
indictment or information if they are alleged to have 
participated in the same act or transaction or in the 
same series of acts or transactions constituting an 
offense or offenses. Such defendants may be charged 
in one or more counts together or separately and all 
of the defendants need not be charged in each/bount. 

Under this rule, even though an indictment charges 

various, distinct offenses, and all defendants are not named 

in each count, j.oinder is proper if the separate offenses all 

unlawful 

relate to a single/transaction or series of transactions. 
United States v. Leach . 429 F.2d 956, 960 (8th Cir. 1970). 

The proof which the government states that it is prepared to 
put forward clearly complies with this standard. The motion 
to sever defendant John Doe is denied. 

Defendant Durso also moves to dismiss counts one to 

five on the ground that these counts are multiplicitous. 

/3 

18 U.S.C. {894(a) makes the conduct unlawful in the use of 


A3 18 U.S.C. {894(a) provides: 

(a) Whoever knowingly participates in any way, or 
conspires to do so, in the use of any extortionate means 

(1) to collect or attempt to collect any exten¬ 
sion of credit, or 

(2) to punish any person for the ncnrepayment 
thereof, 

shall be fined not more than $10,000 or imprisoned 
not more than 20 years, or both. 








extortionate means. The underlying indebtedness is-merely the 
reason for employment of this unlawful conduct. United Stdns 


v. Biancofiori . 422 F.2d 584, 585 (7tn Cir.). cert, denied. 

/4 

388 U.S. 942, 90 S.Ct. 1857(19*’0). Here, each count charging 

extortionate means is alleged to have occurred at a different 

time. The government also represents that different means 

were employed on each occasion. United States v. Crummer . 

151 F.2d 958 (10th Cir. 1945), cert, denied . 327 U.S. 785, 

66 S.Ct. 704 (1946); United States v. Schall. 371 F.Suoo. 912. 

15 

927 (W.D. Pa. 1974). It is clear then, that each count al¬ 
leges a separate offense, even though the debt is the same. 
Therefore, the motion to dismiss counts one to five for multi¬ 
plicity is denied. 



argued that no crime was committed in the use of 
extortionate means at the time §894 became effective. 

f'5. Crummer and Schall involved prosecutions under 18 
U.S.C. §1341 (mail fraud). 















UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 

• -against- 

JOHN DOE, also known as 
"Bebe", 

Defendant. 


75 CR 177 

Memorandum of Decision 
and Order 


July 10, 1975 


MISHLER, CH. J. 

Defendant William Morton moves to dismiss the in¬ 
dictment on the ground that he is named therein as John Doe, 
also known as "Bebe”. Defendant does not deny that he is 
known by the name of Bebe. The government cross-moves to 
attend the indictment to substitute "William Morton, also 
known as 'Bebe'" in place and instead of "John Doe, also 
known as 'Bebe'". 

The court has read the minutes of the grand jury, 
and it is clear from the testimony adduced there that Tx. 

Lm 

Morton is the party named as-John Doe in the indictment. 

L At one point, the defendant is referred to as "'Bebe' 
Merton." 





The amendment (pursuant to Rule 7(e) of the Federal Rules 
of Criminal Procedure) is one of form and not of substance. 
The defendant was apprised of the charges against him. The 
failure to name him by his given name in no way prejudiced 
, defendant. Defendant-is entitled to be tried under his 
true name. This right provides defendant with a double 
Jeopardy defense in the event that he is named in a sub¬ 
sequent prosecution for the same offense under his true 
name*, TTMted States v. Campbell , 235 F. Supp. 94 (E.D. 

Tenn. 1964), United States v. Owens , 334 F. Supp. 1030 

/2 

(D. Minn. 1971). 

Defendant's motion is denied. The government’s 
motion to amend is granted, and it is 
SO ORDERED. 



as they 
i.e., 
Charles 

Campbeli r and Garland Rush). The instant case is 
not one of misnomer. 


'in Campbell and Owens ,.the defendants name 
appeared on the indictment were erroneous, 
__nnH Charles Rush (true names 







A I believ- it vu a fellow named Junior. 

‘ 0 And before Junior had you spokan to anyone else 

concerning possible drug transactions? 


And who was this individual? 


I believe his name was Allen 


0 As a result of that conversation with this in 
dividual whom you know •» Allen, did you receive any drugs? 

MR. MONICA: I object to this if rhe Court 

• • • 

please. I don't know the relevancy to this matter. 

THE COURT: Objection overruled. I don't 
know it either at this point. 

MR. WEINGARD: Your Honor, I object on the 
ground it constitutes hearsay evidence. 

' THE COURT: I will allow it. 

0 Did you receive some drugs? 

A I believe I did, yes. 

0 What type of drugs did you receive? 

A I believe it was either cocaine or Jieroin.^ 

Q And what did you do with these drugs? 

A I believe I gave it to the DEA agents. ** 


THE COURT: I didn't h«ar pu. ■'* 

* 

THE WITNESS: I believe I gave it to the DEA 


agents 
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• MR. WEINGARD: I have an objection on the 
ground that it constitutes hearsay and that if it 
is offered with respect to the defendant Morton it 


would also deprive him of his right to confrontation 


in violation of the Sixth Amendment of the Constitutio 


Mo conspiracy has been as yet shown and there 


THE COURT 


MS. KATZ: Your Honor 


THE COURT: I will give the jury a limiting 


Will you please sit down. I won't do it until 


you are seated, Mr. Weingard 


MR. WEINGARD: Certainly 


THE COURT: In every criminal case and as a 


matter of fact in almost every type of proceeding 


the individual to be charged may be charged only with 


what that individual nays and what that individual 


did or does. In this case the other defendants, both 


Mr. Durso and Mr. Morton, are saying in effect this 


is what this witness says Mr. ?abella said and did 


and it had nothing to do with us. There is one ex 


caption — there may be more than one exceptions 
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but the relevant exception is this, where the Govern¬ 
ment charges a conspiracy or where the indictment 
claims a conspiracy exists, then whatever one con¬ 
spirator says or does during the term of the con¬ 
spiracy and in pursuance of the purposes of the 
conspiracy, and in this case Count 8 of the indictment 
charges that the purpose of the conspiracy was to 
distribute and to possess with intent to distribute 

quantities of cocaine. And that means going into the 

• • 

business of distributing cocaine. 

So that conversations or acts during the term 

of the conspiracy to further the purposes of the 

conspiracy made, or said, or done by one conspirator 

then binds everyone else that you find knowingly and 

wilfully entered into the conspiracy. 

An analogy is a partnership. If myself and let 
r 

us say one of you were in the grocery business, and 
let's assume that I was the man behind the counter 
selling to the retail trade and } ou went out to do 
the buying. Let's assume you went out and bought 100 
cases of corn for the partnership. Even though I didn't 

• t 

like the deal and would have opposed it, the fact that 
it was made by one partner during the term of the 
partnership for the purposes of the grocery store, the 
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partnership, I woujdbe bound by it. 

So in a charge of an unlawful conspiracy, if 
the Government proves beyond a reasonable doubt that 
the conspiracy charged in the indictment existed; 
that one of the parties to the conversation was a 
member of the conspiracy, and what he said and what 
he did was during the term of the conspiracy — and 
here the term of the conspiracy is alleged to be on 
or about and between February 1974, and July 1974. 

And what was done and what was said was to further 
the interests and the purposes of the conspiracy, 
then any one of the accused who you find knowingly 
and willfully entered to that conspiracy is chargeable 
with what was said and done even though he was not 
present at the time. 

Now, in order to find any defendant knowingly 
r 

and willfully entered into the conspiracy you will 
have to find through the testimony given by the witness 
that that individual was aware that the parties got 
together for the purpose of dealing in cocaine, and 
that knowing that he did something to further the 
purposes of the conspiracy, that he willfully entered 
into tho conspiracy knowing that that was a violation 
of law. 
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1 -• *>». If the Government doesn't prove ell thet. 

vu 

• 4 


»• 

•V 


then disregard it .. it affect, the accused Dureo 



< s 

• 

; 4 

and Morton. 


i 

I 

•* 

• .• 

4 

1 * 

MR. MONICA : sir, may i therefore with respect 




6 

to your Honor's explanation to the jury object to this 



* i 

7 

testimony on the ground that it occurred prior to this 

. 

f 

(j 

i 

K ' * 

• 

8 

conspiracy — 

ii 



9 

THE COURT 1 What was the date? 




10 

MR. WEIMJARD: Your Honor, we are talking about 

i 


t 


11 

an incident — 

* 

• 


12 

THE COURT: The winter? 




13 

Can you fix the date of thi* conversation? 

* 


- * 

14 

the WITNESS: Not to the best of my knowledge. 

• 


• • 

15 

sir. 


i 


16 

THE COURT: About. 

i 


. 

17 

THE WITNESS: The winter of '73 or the fall of 

i 

1 



,8 

'74 — December r i973, January 1974. 




19 

THE COURT: On or about February doesn't mean 

e i 



20 

that the Government must prove that the conspiracy 




21 

started precisely on February 1st. The allegation is 


i 

j 


22 

on or about February 1974. 

•i 

y 


• 

i 

23 

And if the Government proves that it is a date 


» 


• 

24 

that is reasonably close to February 1974, then you 

4 

; 


• 

* 

a 

» 

. 

25 

may use it as I indicated, if you find it was not 

a 
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during the term of the conspiracy, then don't charge 
it against the individual defendant. 

NS. KATZ: May-I point out that the indictment 
reads, "which dates are approximate." 


THE COURTi Yes 


MR. WEINGARD: Your Honor, if I may continue 


with my objection. 

THE COURT: Please do, but make it brief. I 
don't take argument before the jury. . If you want to 
argue anything I will excuse the jury. Just state 
the ground as to whether it is hearsay, irrelevant, 
or any other grou. 

MR. WEXNGARD: I am going to object on the 
ground twit these declarations were made at a time 
when the conspiracy hadn't yet started — 

THE COURT: That's a fact question for the jury 
r 

X charge the jury that if it is not within the term 
of the conspiracy, don't charge it against either 


Mr. Morton or Mr. Durso 


Next question. Miss Katz 


BY MS. KATZ: 


X would like my question answered. The witness 
d a chance to answer my question. 


Will you relate to us, if you can, what Mr 
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number of mays. The proper question 1st In your 
presence were any phone calls made or were you told 
by Peter that a phone call was made? 

He could have learned it from Miss Kats, from 
agents or from anybody. I objected to the form of 
the question. 

THE COURT* Did you see any phone calls made? 

THE WITNESS: Yes. 

THE COURT: Were you right there when the phone 
calls were made? 

THE WITNESS: Yes. 

MR. WALES: That has nothing to do with the 
fact. Mine was a valid objection to the form of the 


question, your Honor. 

THE COURT* Seat the jury. 

MR. WEINGARD* Judge, before we have the jury, 
since the jury is* not present I have an application. 

THE COURT* What is it? 

MR. WEINGARD* Pursuant to 104 of the new 
Rules of Federal Evidence, I believe all questions 
concerning whether conspiracy is fully in effect at 
the time of those declarations, to which the witness 
has already given testimony had bpen made, is a 
preliminary matter and the Court is constrained to 


" d 




























L 





rule upon it in the first instance. 

tHB COURT: You siean at this point in the t; 
1 aa to tell you whether there is enough evidence? 


Rule 10-L? 


MR. MEINGARD: 1 believe so, sir. 

THB COURT: No conversation is admissible until 
_ 4 - How do vou prove the conspiracy 


MEINGARD: Judge, that is the problem. 
»*ion may have to do it in circumstantial 
COURT: I'll r i Rule 104 in light of 
lid. I can’t believe that a rule as 
L as that was incorporated into the Rult-s 


of: evidence 


I would only suggest to the 


Court United States v. Pucco. 

r 

the COURT: Seat the jury. 

MR. MEINGARDt May I finish my thought? 

THB COURT: Yes, please do that. Go ahead 
MR. MEINGARD: United States v. Pucco, the 
very point that I think 104 esibodias at the prese 
time was suggested by the Second Circuit. 

THE COURT: All right. Arc you through? 
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I got in touch,with Mr. Durso. I brought him 


the money. 
Q 
A 
Q 
A 


Where did you bring him the money? 

Net him on 108th Street and 42nd Avenue. 

How did you get the money? 

It was handed to me by Peter or Bebe, I don't 
recall which one gave me the money. 

Q At the time the money was given to you, who 

present? 

A Peter, Bebe and Carmen. 

Q Now, you were stating that you went to — where, 

to meet Mr. Durso? 

A 108th Street and 42nd Avenue, at the Midway Bar, 

outside the bar. 

Q Can you describe to us in as much detail as 

you can, what occurred? 

A X gave Mr. Durso the money in my car and he said 

I'd receive a package of cocaine and if I didn't, was not 
happy with the quality off it, I could return the package and 
the money would be returned. 

MR. WEXNGARDt Your Honor, X must move to 

strike that on the basis of hearsay declaration 

against my client. 

THE COURTt I gave the same limiting instruction 
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And Peter called Washington and Z don't know 


what — I wasn't present and I didn't hear what went onin 


the phone call 


Did Peter tell you whom he spoke to in Washing 


No, not at this time 


Did he tell you the nature of the conversations 


with these people in Washington? 


Yes, he told me that someone 


lem down there with the package, that someone either on the 


way down. Carmen, had cut it and left it in — they said 


Chris's — Chris Williams' refrigerator and then Chris had 


MR. WEINGARD: Objection, hearsay on violation 


of Sixth Amendment 


THE COURT* Again, these conversations are not 


the Government proves beyond a reasonable doubt that 


after the Go v "nment proves the conspiracy is establish 


and that it was during the term of the conspiracy and 


and then it is 


chargeable only against that accused that you find 
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THE COURT: Will you whisper it to me in ®y ear, 
* 

Mr* Barbella, so I know what I am doing? 

(Record read.) 

m 

THE COURT: Strike out everything after "becaus: 
Is that all right, Mr. Wales? 

HR. WALES: Yes, your Honor. 

THE COURT* All right, next question,,Ms. Katz. 
Q As a result of this conversation, what, if any¬ 

thing, was done? 

A Well, at first, me and Chris — 

MR. MONICAt I object to the words "as a result 
of." We don't know — 

THE COURT: After this conversation. 

MR. MONICA: That's right. 

0 After this conversation, what, if anything—what 
if anything, occurred? 

r 

A Chris agreed. We spoke of the transaction that 

had gone down earlier. 

MR. MONICA: Objection. 

MR. WEINGARD: I move to strike on the grounds 
that it -onstitutes hearsay and violates the confronta¬ 
tion clause of the Sixth Amendment. 


THE COURT: Is this the same objection you are 


making? 


< \ • - ■ v \ • 


' t. 
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’lU 


is precisely where we are at this point in the People's 

t 

direct evidence* And I would suggest to the Court that 
what the evidence has developed Is that assuming the 
credibility of this witness that my client had withdrawn 
nost forcibly from this conspiracy — Apparently he 
dropped out of sight. He apparently had defaulted upon 
obligations which were due and owing to — from what the 
evidence shows — Mr. Durso. And to — 

THE COURT: Is that an affirmative act? Mot pay¬ 
ing — 

MR. WEINGARD: 1 would think. Judge, that hie 
disappearance from the scene, hie refusal to pay, and 
the variety of other bits and pieces of evidence that 
have c^me forward — 

THE COURT: Maybe at the right time, if you can 

show me that this is an affirmative act, 1 will leave 

r 

that to the jury as a fact question. Until that, every¬ 
thing 1 have said about Mr. Bebe holds. 

Seat the jury. 

MR. WEINGARD: Exception, sir. 

Judge, may I have one thing on the record? 

THE COURT* Hold the jury. 

MR. WEINGARD: The other thouerht is that the 

limiting instruction that I am concerned about is not 

\ 








Eat a 1 airbus - direct 


Be vu tall, slender, white rale, had lcnoish 


0 And what, if anythin :, occurred? 

Mf. vrrVGA.'^: Objection as tc ar." - ccnversa 
on the ercundf tret it cor.stitttei hearsay. ar.d tr the 
grcurdsth.it it u:.ites the ccsfrcrt&tior tleu.ee cf 
the Sixth Aoencment. 

THI C'yjiTt I'fc^ertut cverrclf-d. 

If the ;ury fund? v.tt v.» Catsrtracy as slier* 
in the indictment 1* eetaoltshei ry rr&of cc5 e tea 
aoretle doubt, fir is that the — t*.u witness wit a 
aemer cf that Ccr. s r ur s cv . *.m: t*„s trie,sartit? was z 
— tr the conversation was w.e derirr •*,* tern cf t*» 
Ctr. tciracy, and aivts^er the purpose cf the :c*r.rri.rtry 
then aryoce the ?ury fir.is — ary ecrteei tr»e -ury fir 
Xnewinely and willfully er.tered v• C or.rr urs cy i* 
brood by whet tf.it witness said :r cad, 

KR, KAbESs ?es. tut ti»e ct*ertior opes to wha 
the other party saic. There it nc clue that he is a 


r of the Conspirery. 


THE COURTi Only whst tr.it party said cr dad. 
Without indicating what the ether party said. 


du tell the Court arc the *cr>* vr.at, if ir.v-r.ur-. -,-k 


#* 
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, « 
crurtroom.) 

• MR. WEiriGARD: The witness also, sir. 

THE COURT: You-may be excused, Mr. Haralantous. 

(Whereupon, the witness retired from the 

courtroom.) 

THE COURT: Go ahead. 

MB. Wl’.IMOBBD: You-' Honor, I think at this 
point that 1 must pr.sa on the record for » very, 
wr y confining and limiting Inatruction which would 
demonstrate from this point forward that none of the 
transact]one - that none of th- actions, none of the 
etatemants made by any of the parties or any of <*• 

individuals denominated by this witness as co- 
conaplratora, should In any fashion b« held against 

Morton. 

To begin with, the witness has lust stated 
from hi. can Ups that h. and Chris Williams had 
worked out some sort of arrangement where they 
wo'uld go into partnerahlp and they would divide th. 
proceeds of wherever the Washington ..leu were, and 
that he would take car. of Pater, hla own cousin - 
meaning th. witness would take care of P.tar, hi. 
cousin, from hi. own end, and apparently Williams 

end. And it seems 


was to takJ care of his 

















Haralorabus-cross-Wales 


(The following occurred in 


MR. NBXNGARD: At this tine I renew my previous! 
re-trial application for a severance on behalf o* 


made 


Mr. Morton 


THE COURT: Potior. 


1 think, the evidence 


MR. WEI HOARD 


THE COURT, feac 'he }ury 


our Honor ileaer, wc have not 


MR. MONICA 


Jnr.t von^erod 


'•Hiere is 


THE COURT: Here 


tneir copy? You'll get it 


(Jur/ present) 


15 CROSS-EXAMINATION 


THE COURT: Mr. WoingaiX., - :1 ~ n t min i 
sharing part of f the govarnmen ' a counsel tabln. 

MR. WF. IN CARD: Whatever you »’ish me 

MS. KATZ: Mr. Waloc asked to use that part of 
the table and I suggested to Mr. Weingard if he would 


MR. WEINGARD: The only irouiem .— 

position I won’t be able to observe the witness. 

Tin: COURT: Do whatever you can. You try to 





Hiked®s 


since they 


Vary briar xnwv“ u ' 
knew of aach othar 


Chris invited us over 


0 Prior to this. had you ever givsu your 

Chris Williams' phone number? 

& Yes, I believe I did. 


And Harry 


cocaina there 


business, you 


that perhaps 


HR. HEINSARDI Your Honor, et this time I must 
rsis. .» objection, sir. on the grounds of hesrs.y, 
violation of the Sixth Amendment confrontation clause 
THE COURT! Same ruling. 

M you want me to give the limiting in.truc- 


HR. WEIHGMffi. Yee, indeed, eir. 

TOE COURT. Obviously none of these eccu. 

resent at the time. The te.tlmony gi«» ' 

the witness Kara Iambus 
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Chris Williams end-this witness can't bind any of 
these accused, unless the Government proves beyond a 
reasonable doubt that the conspiracy alleged in the 
indictment is established, that this was a conver¬ 
sation made during the term of the conspiracy and to 
further the cocaine business that is alleged in the 
indictment. And that at least one of the parties 
to the ocnversation was a member of the conspiracy. 

If all those conditions are fulfilled, then it 
amy be chargeable against the accused if the Govern¬ 
ment proves beyond a reasonable doubt knowingly and 
willfully entered into the conspiracy. 

Otherwise, it may not be used against any of 
the accused. 

All right, Ms. Katz, you may proceed. 

BY MS. KATZ: 

r 

0 Mow, you went over, you said, yourself, your 

cousin Harry, to Chris Williams' apartment. 

If you could, describe for us what occurred, 
what conversations took place, indicating who said what to 
whom? 

A Harry said, told Chris that — that he had — 

tie had access to some more cocaine and that he wanted to 
buy it. It was available. 


• A.* 













•he is the one * 

Lon. it is what shc 


i* What Mr. 
t •' THE COURT 


MR. MONICAS Haralombv* adnitted aobody took 
i ficall v • Did anybody remove y 

him. I asked him specified- 

forcibly trou that apatt™ntl 

„ yoU ate talcing -bat .He said. you have t< 

believ® that they took him pnyM=.Uy the 


"'“““the COURT: You Ms. the point of -hat he seia 

- - «*-- - 

to avoid bloodshed in the apartment and 

tdn't go they -o-ld Iran hi». think he 

if he wouldn t go tn 1 

a that it he didn't go they -odd take j 
uued the words, tha 

him, is what I think , • said. 

MR. MONICA: Exception. 

THE COURT* Read the testimon. 

MR. MONICA* All right. 

THE COURT* Mr. Weingard? 

I make the same motion with respe 
MR. MONICA* I maKe 


; o the other count. 

the COURT* Denied. 
MR. WEINGARD* Tour 1 
notion s»»de on one oeca.ion 















th et «. an application tor never.no. on the ground. 
of undue prejudice to my client bytryin, the two 
theories that the Government has presented in their 

indictment together. 

I know that the Court has teen conscious in 
giving limiting instructions. Of Course I do appreciate 
that, but nevertheless I renew my application for a | 

.everance at this time. 

THE COURT: No. 

At the end of the trial 1 am **" 

-hat this case should have beeh 
I was at the beginning that ti 

tiled on all counts. The testimony involving the 
Charge of extortionate - 1" inextricably inter¬ 

twined with the testimony on the narcotic charges. 

Thin 1. nothin, more than a problem aria in, 

r i .ha narcotics that were i 

from the puchaae price o 

delivered. I 

MR. WEINGARD: While that may very well be 4 

from the point of view of the sequence of even 

a « fhn defendant there is over- 
from the position of the defena 

, . hawina had both theories 

whelming prejudice to him in 

of the prosecution's esse tried together. 

TllE COUHT: It i. nothin, more then whet every 
member of . con.pir.cy he. -hen they ere tried with 

the entire group. 
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TH2 COOP 


believe th 


ount 8 c? th' 


















S06 P 2nd 1323; United States versus Txaumor.ti, 
not yet reported, just s slip opinion at 2136, a 
2nd Circuit case decided on Xircf. 7, Xil the 

i 

! 

other cases were ir.a Circuit as v el^ . 

.1 would draw the Court's atttr.ti.cn to the 
fact that the witnesses wi.cn respect to t variety c: 


bits and oieces ci 


.es t irony rciirr^a tc nursfcrcua 


different conspiracies, particularly the one which , 
was formed between Fftraiembus arc n.e cousi.. 

Mikedos, with the r.eip oi :ursc arc Fabel*a. At one 
point in time there was a reference- tc a conspiracy 
which was allecedly formed between Miliar.*, 

who remained dowr. in Hashtr.ctor.. anu the v._.e-e# 
Karalambus who vent dev-. to wash;retro i * rr - r Vit ‘ 

Peter Hiked*ft, and the fact t.nat t.iey r.ad foixer. tr.eir 

J 

own cabal ir. order to supply Williar* v -th quantities 
of heroin during the latter part of July. *r.d to which 

i 

my client obviously played absolutely nr part cr ir. ^ 
which ho played absolutely no part. 

Your Honor, 1 ttoinV that m the line cf eases . 

i 

X have cited to the Court, they clearly establish tng| 
fact that the Court is constrained, ir inoeed t..ere 
i % a variance between the pleadings ar.d the proof, 

I 

to dismiss the conspiracy count once there nas been j 
a demonstration tnat where are multiple conspiracies ] 


















*9 opposed to a single conspiracy as charged in 
that ccunt. 


6 


THE COURT: I*find no variance, I find that 
this is a single conspiracy as alleged and a single 
conspiracy proved. It is a conspiracy involved, or 
which centers around the cocaine, received from the 
defendant Durso. 

There are few conspiracy cases that have appear 
before me that are as clearly defined as is this singl 
conspiracy. Usually we have other deals, other 
partners, different groups. This was not so, this was 
clearly a consigned conspiracy, few in number, a sinul 
drug, all from one source, the source being Leonard 


Durso. 


The defendan.s tried to show there were other 


sources, tried to prove other conspiracies, but the 
Government's proof was quite consistent along those 


lines. 


MR. WEINGARD: May I proceed to the renewal of 


my motion, and that is on the grounds that the amend¬ 
ment which the Court permitted in this case, these are 
that Mr. Morton, violated Rule 7 and also the 5th 
Amendment — the entire indictment that Mr. Morton is 
presently being charged on as amended violates the 
5tn Amendment to the Constitution. 


'..r ^ v-ef** 












THE COURT: Motion denied. 

Mr» WEINGARD: Thank you, air. 

I 

MM. WALES: «Your Honor, again I have an 
additional request, if yolu Honor pleases, if i may 
hand them up, I'm writing them — excuse me —— 

THE COURT: Have yo*T got a copy? 

MR. WALES: No, I haven't, this was done this 
afternoon. 

THE COURT: May I see it? ' 

MR. WALES: Yos. 

(Document handed to the Court.) 

MR. WEINGARO: Your Honor, nay we join in 
those requests made by various defense attorneys 
which are applicable to our jarticular client. 

THE COURT: I beg your pardon? 

MR. WEINGARD: I say noy the request mad** by 
various defense attorneys which are applicable to our 
particular client may we ^oin in those various 
requests? 

THE COURT: Sure. 

MR. WEINGARD: Thank you. Judge. 

MS. KATZ: Your Honor, I ask that defense 
counsel give me a copy of their requests. 

THE COURT: Suppose you xerox it and give me 
the orioinal. 


'4« n 
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so: ’ ' 

” v THE COURT: , Do not tell me about—- 

MR. WE1NGARD: 1 am talking with respect to 
the absent witnesses, Judge. I am telling the Court 
that the Government did not supply us— 

THE COURT: I have never gotten requests to 
charge on absent witnesses without sayinq I am going 
to ask the Court to charge that the failure of this 
witness who had this information was not produced. 

Not a charge like this. 

MR. WEINGARD: I think we’re up to my No. 5, 

sir, 

THE COURT: I beg your pardon? 

MR. WEINGARD: I think we’re up to No. 5. 

THE COURT: Yes. 

MS. KATZ: I object to the language of No. 5, 
although not the principle. 

THE COURT: 1 consent to 5. 

Z deny 6. I may tell them that the only ques¬ 
tion about other conspiracies is that if they were un¬ 
related conspiracies, then members of this other con¬ 
spiracy couldn't possibly bind the members of this 
conspiracy. 

You can argue that there were other conspiraciei 
and you can argue along those lines, that certain 












witnesses were members of other conspiracies and 
coufdrft bind any iceptbers of this conspiracy. 

Now, why should I charge on a single act? 
MR. WEINGARDr Well, Judge, I think that as 
a result of the cross-examination ot the witness 


Mikedes, there is a substantial question as to 
whether or not my client participated in the second 
alleged act at all. 

If you recall, Mikedes indicated that the 
money was supplied to him through Chris, wno obtained 
who obtained it from a Western Union office, after 
it was sent up,and that the r. oney was then given by 
Mikedes to Haralambus, a3 I recall, and that Hara- 
1ambus had the money and that Haralambus obtained 
the bad coke first and then subsequently-- or Richard 
Pabella brought the bad coke over first to their 
apartment and then subsequently at the Cue .Motel 
Mikedes obtained the other coke and then it was sold. 

If your Honor will recall, they indicated that 
between two and three thous. nd— 

THE COURT: Is the evidence in this case evi¬ 
dence of a single act? 

MR. WEINGARD: Judge, I submit that there is. 

THE COURT: Which is the single act that there 
is evidence here? 


WIP'J, 1 m 1 Nil Hi HI 1 1 .... 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
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MR. WEINGARD: The only single act of which there is 
evidence, according to my interpretation of the 
evidence after cross-examination of Mikedes, is the 
first transaction which took place sometime in Febru¬ 
ary, where it's alleged :ny client came up with 
Carmine Bonita and they strapped tiic— 

THE COURT: Is that a single act or i3 that 
a single transaction? 

MR. WEINCAkD: 1 believe it's a single act. 
Judge; I believe it's a single act. 

THE COURT: Is that the only evidence of this 
defendant’s entrance into the conspiracy? 

MR. WEINGARD: I think the jury, if properly 
instructed, could find that that is the only evidence 
particularly after the Mikedes cross-examination. 

I think your Honor— 

THE COURTc All riqht. Will you point out 
some evidence of other acts by this defendant? 

MS. KATZ: Mr. Mikedes also testified that as 
to—I believe it's actually the third package of 
drugs received, the second that was kept, that Mr. 
Morton was present, that it was tested, that he 
again indicatod that he was satisfied, although this 
was not as good as the first package, that it was 
salable. 
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In addition, we ha ve him raising money througii 
the sale of pharmaceutical coke to pay off thiu deot. 

We have him calling hif; wife and having his 
wife come down and give him money. 

There is certainly more than one act in thio 
enterprise,of which they cjn assume Mr. Morton's 

participation. 

THE COURT: That is denied. 

Declaration of co-conspirators. They have a 
Puco question, but Judge FeinDerg, as I recall in 
Puco, suggested they have a hearinc on the reliability 
If I remember Puco correctlv. I am not sure. 

MR. WEINGARD: That is correct. 

THE COURT: Why is there a request to charge? 

MR. WEINGARD: Because 1 believe the jury 

should be instructed along the lines indicated in 
Puco. f 

THE COURT: All right. 1 will grant it. 

MS. KATZ: As to this languaoe, your Honor— 

THE COURT: I won't use that language. 

I will grant No. 9. 

MR. MONICA: Apparently— 

MR. WEINGARD: Judr?e, there is still No. 10 

on my list.- 

THE COURT: No. 10? 
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17 

18 

19 

20 
21 
22 

23 

24 

25 


„ hr. MONICA. That h. »u.l ».v. known th.t 

4 

before. 

HS. KATZ. 1 think you hove already chrgad 

that* 

THE COURT: I think I did, but I wil- say i 

again. 

MR. WALDS. I have no further exceptions, your 

Honor. 

THE COURT: What is that Decrn'3 apartment. 

Dean, what is his name? 

MS. KATZ: Varvariogou. 

THE COURT: Anything else, - 

MR. WEINGARD: I have some exceptions, Juage. 

1 formally except to all of the requests 
which the Court initially denied and which were 
submitted by me to the Court. 

THE COURTfS All right. 

MR. WEINGARDt And in addition to that, Judge 
X must except to that portion of your Honor 1 , charge 
which dealt with your statement that it was a ques 
tion for the jury to determine factually whether 
any other witnesses besides Haralambus was an 
accomplice, indicating that that was a question of 

fact. 

I suggest and request that the Court must 
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charge it la a matter — your charge i» * matter of 
lav that Mikedes wao Indeed an accomplice in partici 

pating — 

THE COURT* MlVedes? I was thlnrinq of Cathy 
Roa. and Rudln.kl whan I .aid that. 1 ov.rlooted 
Mikedee. 

MR. WEINGARDi 1 believe you must charge 
Mikedes as an accomplice as a matter of law. 

MR. WALKS 1 And Haralambus too, then? 

THE COURT: That is what I forgot, I forgot 
about Mikedes, that is the one. Now the reason I 
did that is because tlxero was the posuibility, the 
small possibility that Rudinski and Rosa wore also 
accomplices because I think you argued that. And 
that is why T ssid that I thought that was a fact 

question. 

MR. WEINGARD: I would aqree with the Court s 
r 

interpretation. 

Your Honor, I think you also agreed to charge 
defendant's Request No. 10, indicating that none of 
the evidence concerning the extortion of credit 
extension was to be held against Morton, and 1 know 

your Honor intended — 

the COURT: I will charge it, r Intended to. 


MR. WEINGARD: You intended to. 
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THE COURT» Yes. 


i » 1‘ 


J..-V 1 

f 

1 

MR. WEINGARD: Will you be kind enough to do 

< 

I 

1 

’}.>• 3 

• 


: .'V- 


( * 

►.* 

4 

that. 

, 

• . 

*. 


4 

■ • 

• m 

j 

I have one other concern. Your Honor indicated 


‘ 


r 5 



v. 


• 

during the course of his churge thit when a question 


• • 

V 


/ 0 

it propounded to a witness and the witness answers 


j 


7 

L 

no, I believe the impression you left with the jury 

[ 

:. ! 


' 8 

ia that the jury is bound by that- answer. 

' 

• 

’ V 


9 

* - 

THE COURT: I said that they cannot assume 

\ 

■”! 


10 

/ 

that the fact ia true. 


. 


11 

MR. MONICA: It is a fart question. 




12 

THE COURT: That is right. 
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For example — well, it was done any nunuer of 


• 


. . u ! 

• 

times, but when the question is askoi: "Isn't, it 


• 
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i • * i 

true that so-and-so did so-and-so," an<l the witness 


- 


16 

1 i 

answers, "No* —— and as a matter' of fact I charged 

y 

• 


17 

tnat daring the trial, too — 


•* 


18 

? 

MR. WEINGARD: Yes, indeed, sir, but it is 


* * i 


19 

my position, and I believe it is a correct one, that 


_ . •« 


20 

| the jury has the right to observe the witness's 


* * 


21 

demeanor at the timo of the answer and may find that 




22 

the witness is not telling tho truth when he propounds 


t 


23 

• 

1 

a negative answer to a question, bo I would ask the 


1 < - 


1 24 

• 

j • 

Court to so charge. 




» 

THE COURT: No, I won't, I decline to no charge. 
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ft 


Mr. Haralarabus, ho said it wasn’t for the purpose of 
punishing the defendant for non-repayment. 

But that is a question of fact oefore you. 

The Government \as submitted evidence showing 
the other position. 

>io it i: inp .-rtant ir count -*, but in ccur.tr - 
and 3 i t is surplus*.jo, .so t? -itefore it is surplusage 

in count 2. 

The jury it i::ci sed. 

Mr. WLINGVC-: !*.«y r . Le.-ienri , ycur Hocor? 

May I rc« poet Tally lay v '»t ” as cere to sr.- 
attention-as recent .is £ •-•-'•.e.-.r z-r .gr whet 
honor handed over ti> c..igv ’ • T Z r.-.r-cud 

that thure war. an amendment 


ar» 


*-; 


indictment relating to try cli-th. ' e 


.*.« ' J . rccr. 


argued Defore your Honor apcrc.:i-’.*.toly vc *t,c 

today. r 

TUB COURT: Yes. 

HP. l«'G INCARD: Whil- the issue i r r *ct clearly 
decided in this circuit, there arr some circuits that 
say in esseneo that that - ~ it i mss.*.,li , 

• ~it i ng on the faco of the indictment itself the*, 
mer.drent wni«-', »V»« Court permitted, th.it that is 

Kill. :r> ’rvnt 5lr.ee tint iu no 


v 







■ '--VHWfclVfa W. ftt ■ 




lower tlie indictment which lied been bended up or 
approved by the .jrand jury in connection with the 
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case 


THE COURT: Aiul you arc talking when you say 
"amendment." the name Wilii«r Morton instead cl John 
Doe, also mown as bobs, and t wrote that across the 


face. 


i. uwv. • 

MR. WFINGAP' - ': * understand tnat. but it 

. . 1 .ion ih's very moment when you she-wed 
came to ny attention '.*».■■■ ■*— •* 

it to us in connection with th, explanation. 

THE COURT: As a matter of face, to rnakt 

e . . nn a ty , ut it, T v/ill unlcrso ry 
there is no question aheut .r, 

r to -■u*. '/ inicial? 

initials on it recause -orj • * * 

on it. 

MR. WE1NGARD: *’i J- < • 

I would just indicate to the Court that it » 
still apparently an open question in ’.his cir uit, 
and I wouli raise a,ain the Fifth AmerdoenV arqurent 
th .t T raised earlier, t believe two verbs ayo todayj 

and I would ash the Court to take notice - 

Tin. count! I understand. VOU are preset 

thi>< i (?fOi f ! • 

Mil. WIiludAlUl! »eu. thank ycu, uir. 


... i.ow I int-ud asHm the jury a. 

to whether they want to upend at t. U point and 
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(At 5*35 p.n. the following occurred in open 
* • 

court without the presence of the Jurys) 

THU CLERK' court Exhibit 18 for IdentlfIcetlon, 


note from jurye 

THE COURTi Seat the jury. 


(the Jury took It. piece In the Jury box.) 

THE COURT. Med.n roreledy, ere you e.ylng by 
the first question, ’Cen the Jury suspend until 
Hondsy,* thet you feel thet further deliberetione 

today will be fruitless? 


THE FORELADY: I think so. 

the COURT. Do the rest of the Juror, feel the 


same way? 

(Members of the jury indicated in the 


affirmative.) 


THE COURT: You feel if you rest and come 
Hondey you would probebly erriv. et e verdict? 
THE FORELADY: Yes. 

THE COURT: All right. 

Whet tine do you went to etert on Hondey? 


THE FORELADY: 9:30. 
THE COURT: 9:30? 


THE PORLLADY: Yes. 

the court: All right, good enough. 
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We vUl suspend st this point. 

Again, when we suspend during deliberations. 

It means you have, to impose a lot of self-discipline 
and make up your mind when you leave here that you 
will just say nothing, nothing to anybody, and make 
certain that you insulate yourselves against any 
possible outside influence and not to discuss it with 
anybody or even mention it to anybody, and when you 
reassemble on Monday, just as you did today, don't 
discuss anything. When you are all here, and I will 
try to be prompt on time and make it exactly 9:30, then 
when everybody is here, and if you are here we will 
even start before, and again you will find the same 
menu, we can't vary the menu, we have a thousand of 
them printed so that is the only menu we have, and you 
will make your choices for lunch, and lunch will get 
here about noontime. 

All rigj»t, the jury is excused until Monday. 

I will see you at 9:30 and have a nice weekend. 

MEMBERS OF THE JURY: Thank you, too. 

(At 5:40 p.m. the jury left the courtroom.) 

THE COURT: Let me say this: We have had 
experience with our juries going over every case 
individually, and I have had some jurors when I could 
tell exactly where they were in the deliberations by 
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, - • f ‘ 

. the testimony that they ask for. I had ona 


I can't ranatiber the name right now, it waa a multi- 
defendanc count and multi-defendant case with different 
defendanta charged in each count# and thia jury first 

mf • 

aaked for all the testimony on this count and I had to 
go all through it# and I think that took a couple of 
daya# and I had to come in on Saturday to take a 
verdict. I forget the case# but it waa in the winter. 
THE CLERK: I think we stayed late# too. 

THE COURT: Oh# yea. 

THE CLERK: Two nighta we atayed late. 

THE COURT: I just mention that# they went over 

•e 

every cotint just as they were instructed# they take 
their oath seriously# and I think that is all to the 
good. 


MR. WEINGARD: Your Honor# of course I agree 
with everything your Honor has said. However, I must 
register a pr6test as to an adjournment between today 
and Monday without sequestration or without aoaie sort 
of supervision of this jury. 

While I ki<ow your Honor has carefully 
instructed them as to the responsibilities of the 
jurors not to speak to anybody about this case# I think 
it is highly improper to have a two-day adjournment in 
the throes of deliberation and where deliberations hav« 




4 



• - <•’,*£ permit, the res unction of those deliberations on • 

V.:’>£ ! ?■ « • •, 

* / Monday.* ■ v ; v * 

^ +*y.. ■ '■ •-i -j 

; y,‘ . - ?fTHE COURT I I have sequestered I think anly two 

1 !fj/ -VV 1 'V *• 

' juries in the fifteen years I have been here and that 

; V4'- ■.;.■* • 

■#r 

■was only because they were highly publicized trials 

'* • % 

• . .. . 

- and the newspapers told me that they would print 

*. v i v • * 1 

articles about it. Now no newspaper cares about this 
case, so there is no chance of publicity on this one. 

MR. WEINGARD: That is not the basis for my — 
THE COURT: That would be the only reason. 

MR. WEINGARD: (Continuing) — for my exception. 
THE COURT: If we can trust the jurors to obey 
the Court's direction overnight, it is the same thing 
for the weekend. It is just a matter of time, the 
principle is the same. If I cannot trust them to 
disband overnight and come back without having talked 
to anyone about <lt, then we should not do it at all, 
but it has become the common practice in this Court — 
MR. WEINGARDt Nevertheless, I must register my 
exceptions, sir. 

THE COURT! Sure. 

All right, see you at 9 1 30. X expect you all 4 

• * • * r 1' 1 

to be here at 9:30. 

MR. MONICA: Have a good weekend. 


THE COURT: Good night. 


4 
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nEEF.N TVANT 1 S REQUEST NO. 6 L 

•. * . * — ’ —^ 

SINGLE CONSPIRACY REQUIREMEN T (COUNT__8)_ 

Should you find that the government has failed to prove, 
beyond a reasonable doubt, the existence of only one conspiracy 
as charged in Court 8 of the indictment, you must find the 
defendants not guilty. Proof of several separate conspiracies 
is not proof of the single, overall conspiracy charged in the 
indictment. If you find that a particular defendant is a 
ccnber of another conspiracy, not the one charged m the 
irdictr.ent, then you must acquit that defendant. In other 
-..-.rds, to find a defendant guilty you must find that he was a 
—her of the conspiracy charged in the indictment and not 

o other conspiracy. 

y.S. v. 3/nun, 485 F.2d 490. 495^97 (2d Clr. 19737 

t 

ns. v. Calabro , 449 F2d 885.894 (2d Cir. 1971) 

,;S..v. Sperling , .506 F.2d 1323. 1341-1342 (2d Cir. 1974) 

;i s. v. Tramunti , - F.2d — slip op. at 2138 - 2141 (2d.Cir. 
dec. March 7, 1975) 


■ 


V 


I* 








JM‘ 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


t 

TOUTED STATES OF AMERICA, 

t 

— against - 75-CR-177 

i 

LEONARD DURSO, RICKARD FA3ELLA end 
WILLIAM MORTON, *■ 

Defenda.it 6. s 


United States Courthouse 
Brooklyn, New York 

September 19, 1975 
10:00 o'clock A.II. 


Before : 

nOSORABLE JACOB KISHLER, Chief U.S.D.J. 



(Sentences) , n9 acp\ ns 15 % 

- 7 certify that froo oy » tor ' 

1 ^"accurate, d ing. , 
true anu ac<- WO'f 

"/'A 's9$Ar 


EMANUEL KARR 

OFFICIAL COURT REPORTER 

United States District Court 

EASTERN DISTRICT OF ijtw YORK 


FEDERAL COURT HOUSE ROOM 362 
223 CAOMAN PLAZA EAST 
BROOKLYN N. Y. U20I 


TEL. ULSTER 2-71 OS -7106 -7107 











« 


32 

and the child i> in turn attached tc him. I think you have 
•een the letter* of the wife and the lettere of my client*, 
possessive mother. Whick are before the Court at thi. time, 
and a letter from a sister, a Roman Catholic sister. %rho 
tutors the child and educated the child. Indeed, there io 
a very close, very real family relationship with trcasndoca 
interdependence on the part of the child toward, the fathor 

and in turn the father towards the child. 

*;y client will never appear before a court of lav 

again. I can say that without reservation. Judge, if this 
Court can see fit to prebate his tern, end I coot sincerely 
ask it from the Court at this time. 

THE COURT: No. 

X think a great deal of What you say I agree wltt. 

I think there is something very attractive about the defendant. 

He has a very stable and supportive fenily. 

I have read all the record, but this io a aoricuii 

offense. He did deal in cocaine and the jury found that he 
dealt with cocaine, and I don't thin], that anyone that naheo n 
business of dealing in cocaine for however brief a tine ic 
entitled to probation. 

William Clark Morton, the jury having found you 
guilty cm counts s.v.n «nd nirv. of th. Indictment. I oont.net 
you to th. custody of th. Attonws Groetol or hi. duly cuthoritcd 
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representative who .hall choose a piece of confinement tot a 
tom of two years. xn addition thereto. I will tapoeo a 
special parole ten of five year, on each count, .old term 
to ran concurrently- 

I night say that both ny conferring Judgca would 
have given a stiffer term than 1 handed out on nil of there 

defendants, and I don't know whether it In beenuoe I an gcttlie 
soft or whether It la because I heard the cane ond probably 
k now it better than they do, but one would hovo lcpoocd a 
sentence of .oven year, plus eight years special parole, the 
other six yearn and five years special parole tome 

MR. VTEIITGMlDs In connection with ny client? 

THE COURT: Yea. they recognize that thlo defen¬ 
dant played a lesser role than the ether two. and of courco ho 
was free of any suggestion of violence. There is no cuggootic* 

of violence in hio background* 

I think, a. I eay, ho presento a very otcble fccc! 

ground and I think he ha. a wife who fully -nderotondo hio. Ik 

is very fortunate to have that. 

MR. WBIKGJIRD* Your Honor, cay I bo heard with 

respect to my request that the Court ir^ono this centcnco pur¬ 
suant to 42V3(o) Title 10. so that in the event — 

THIS COURT* I will not d-> that. Firot ,1 inpoaa i .« 
\ 

only in long oentcnce.. .econdiy, I an teponing it in fewer w> 


••**•**? vr •3* <■* t 


wrr it. 
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afternoon session 
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THE CLERK: Criminal Motion, United States of 

America,against Bebe Morton. 

MR. WEINGARD: My name is Jeffrey Weingard of 
the firm of Weingard and Droundy, 401 Broadway, 

New York City. And I am here on behalf of William 
Morton who apparently - and I will lay emphasis on 
the word apparently — has been indicted under 

Indictment number 75 CR 177. 

As your Honor is, I am sure, aware, I have been 
Just recently rotainod in connection with this case, 
having filed my Notice of Appearance as recently on 
yesterday. My client retained mo as of Thursday of 
last week and I am led to believe by the Prosecutor, 
as well as my client, that your Honor has directed 
this case to proceed to trial as a date certain, 
the l4th of the coming month, the l4th of July. 

I am sure the Court understands that in light 
of your Honor's direction, that I have but six short 
preparation days, interrupted by weekends and holi¬ 
days, during the course of which I am obliged to 
prepare my client’s case. And I have several applica¬ 
tions which I directed towards a severance, a contin¬ 
uance, the right to *}oin in the application previously 
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made by other co-defendants, as well as one 
application directed to the legal sufficiency of 
the indictment itself as an instrument through 
which my cl£ent can be brought to trial. 

THE COURT: Let me say this: If this is an 
extended argument, you will have to wait tuitll I 
answer the Jury's request for testimony. Z will 
not hear extended argument at this time. So. I 
don't know how long it would take, fifteen minutes, 
twenty minutes, a half hour. I will try to listen 
to the argument after I read the testimony that the 
jury Wants. 

MR. KLINGARD: Certainly. All right, sir. 

(Whereupon, unrelated businens takoo plnco.) 

THE COURT: Continue from where you left off. 

MR. WEINGAR1): Yes. 

I believe before the Court suspended oral 
argument I was indicating to you, sir, that my 
client had boon arrested in connection with this 
particular cane where ho had boon suppoocdly indicted 
undor the nome of, quote, John Doe, o/k/n, quote, 
Debo, closo quote. 

On June 2, I believe of this year, although 
the case hod been pending in this court for quito 
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some whilo, he was arrested in Maryland in what 
I am led to believe his home, and he was arrested 
on a warrant issued on the indictment — and I 
will get back to that in a few moments* 

He was brought back after having waived 
removal from Maryland. And I might note for the 
record -- and this is the information I have -- he 
was not given the assistance of counsel at that 
time, although the Magistrate, I assume, properly 
advised him of his right to hove counsel. Mr. 

Morton did not have an attorney at that time, nor 
was court appointed counsel assigned to him. 

I am informed by my client he had no know¬ 
ledge at all what it meant -- 

THE COURT: What difference does it make? 

Lot's assume ho was deprived of his right to 
counsel and ho was brought here and ho pleaded 
hero. What difference does it make? 

MR. WEINGARD: I think it raakon a very sub¬ 
stantial difference based on our application for 
a continuance and based on our application for a 
severance, Judge. Part of our application for a 
continuance is premised on the fact that Mr. Morton, 
having been arrested, on the 2nd of June «nd not 
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having the assistance of counsel until the earliest, 
e week this past Friday, and another attorney 
appeared before your Honor and indicated the 

a 

willingness to appear on Mr. Morton's behalf, 
provided he had an opportunity to prepare the case* 
And your Honor Indicated at that tine he had only 
until the 14th without any further adjourned dates 
so that that attorney had to withdraw* 

And I think Mr. Morton is deprived of the 
effective asdstance of counsel, your Honor, And 
it has an interesting ramification in the contents 
of this particular indictment. 

Your Honor will note the indictment does not 
charge William Morton. It charges John Doe, a/k/n 
Debo. 

THE COURT: They have to prove that Bobo is, 
in fact, Morton. I don't see the difficulty thoro. 

MR. WlilNGARD: One of the nrgumonts I intond 
to moke to the Court after I got dono with some of 
the preliminary ones is that that indictment on it 
is presently constituted, does not conotituo an 
indictment of my client under tho Fifth Amendment 
and if I may, I may rosorve that argumont until I 
get through with t!y> basics. 


First, I would liks the Court's permission 
to Join, since I do not have the time in light of 
the Court's mandatory trial date of the l'tth to 
prepare written motion- at this l«te juncture to 
Join in those motions already made on behalf of the 
other co-defendants, originally, by Leonard Dorso 
(phonetic spelling) and submitted by hie attorney, 
Mr. Wells (phonetic spelling), I believe, and which 
were Joined in by the other co-defendants. 

I would ask the Court - 

THE COURT: I assumo you mode the motion and 
it's the ..mo ruling, th. motion to oovor tho 
distortion ch.rg.s from tho norcotlc. chorgoo. I 
find thnt if. the ..mo tr.n.oction, ..no evidence. 
I wrote on thi. «nd I believe «t length end I find 
no difficulty in their case as youro. 

MR. VDINGARD: You wrote on it with respect 
to tho foe. -hat the counts should not be severed 
from each ether because one charges extortion and 
• the other charges narcotics transaction. 

In addition to making all of the applications 
which you are apparently allowing me to make at 
this point, and abiding by your Honor's ruling, 








vis-a-vis whataver tha rulings wars on tha Dorso 
application, I would lika to ask tha Court to 
considar an application for scvaranct on still yat 
another ground insofar as it rslatss to my cliant 
who was not represantad whan these applications 
ware initially made, and that is an application 
for severance based on just tha sheer prejudico 
which will inure to my client if ha is triad along 
with othor co-defendants whose names are Dorso and 
Fabella (phonetic spelling), as wall as Christopher 
Williams who is also originally named in connection 
with this case. 

Judge, first I would point out, as the Court 
recalls, there ore Jlobtfs Act (phonetic spoiling) 
violations consisting of approximately six counts 
involving just Dorso and Fabella. The firot oix 
counts of the indictment, wherein it is alleged 
in essence, that those two nan placed prossuroa 
and physical threats and psychological threats 

THE COURT: Excuse mo, we have a verdict in 
the other cose. You may continue, but see if wo 
con round up Mr. Rilchie (phonetic spelling). 

MS. KATZ: I'm sorry, your Honor? 

THE COURT: I don't know how long it will take 
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I will take the verdict as soon as the attorneys 


are here* 


MR. WEINGARD: In essence, the first si> count 

charge Hobb•s Act violations dealing with what we 
consider totally unrelated actions on the part of 
two of the co-defendants as compared with ny client. 


Mr. Morton. 


THE COURT: Let’s assume the six counts, 
charging the u.e of extortion ..an. to collect an 
extension of credit were not In the Indictment but 
that B.be was nevertheless joined on the narcotics 
counts with Dorao and Fabella — 

MR. WEINGARD: Yes, Judge. 

THE COURT: Don't you think I would allow 

evidence to show the collection of the price of the 
sale of the narcotic, to come beforo the Jury to 
show the business'/ 

MR. WEINGARD: There is a vast difference 
between whet your Honor might theoretically allow 

as against Oorso and Fabella -- 

THE COURT: So, what you're saying, even if 

the extortion counts were out of the case, you 
would still move to .ever B.b. or Morton from the 
narcotic, count, against Dor.o and rubella? 
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mb. WEINGARD: I don’t noc 


trily take 


that position, Judge, but I tell the Court you 
would have far less flexibility in permitting 
evidence to commit so called conspirator;al 
acts on the part of the other co-defendants if 
the extortion transaction counts are not in. 

If I may point to the last count of the 
indictment, I think the Court will understand my 
point. The last count of the indictment, count 
nine, charges the conspiracy my client — again, 
not by name but John Doe, also known as Babe — 
Oorso, Fabella, Christopher Williams and the 
apparent witness, Hormalis (phonetic spelling). 

And that particular charge involves an allege 
conspiratorial act which took place between Februa 
1974 and July 1974. 

Now, if your Honor would turn to count one 
and to count six in the indictment, you will notic 
that there are transactions which involve extortlo 
collection practices on March 20, 1974, and on 
Pebruary of 1?74, both within the scope of that 
particular alleged conspiratorial situation. 

But, if you look at the other counts, two, 
three, four and five of the indictment, 7 fU i. 
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notice that there were a variety of allegations 


concerning the extortinonate means which take place 
without the scope of the alleged conspiracy. 

And what I am saying to the Court, if the 
Court would permit that type of evidonce which is 
from what I am led to believe from the Government’a 
memoranda submitted to the Court, the real threats, 
the actual physical beatings, the alleged recorded 
conversations which took place between Dorso, 
Fabella and Hormalis, to come into evidence in a 
trial where my client was a defendant on unrelated 
charges, if you will, and where the conspiracy 


already terminated, that thore would be a trenondouo 
overflow of evidence on bohalf of my client — 

THE COURT: I have to suspend. I have a 
verdict. Wo will continue this after the vordict. 

MR. WEINGARD: I understand. 

(Whereupon, unrelated matters are taken up 
by the Court.) 

THL COURT: You said -- you were at a point 


where you said that just because some of the counts 


involving extortion -- because two of the counts 
go beyond the term as set forth in the conspiracy 
that they would nob normally be admissible in the 
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trial against Dorso and Faballa? Ia that what 
you're saying? 

MR. WEINGARD: First, tfce four counts go beyond 
the term of the conspiracy, your Honor. 

THE COURT: Firstly, let's see what the 
conspiracy says. 

MR. WEINGARD: It's count nine. It says on 
or about February, 197 2 ** *nd July, 197 1 * 

THE COURT: On or about? 

MR. WEINGARD: Yes; and between. 

THE COURT: You think on or about August 8th 
is beyond the term of the conopirocy? 

MR. WEINGARD: I think the Government has take. 

that position, yes. Judge. 

THE COURT: You think August 11th is beyond 

the term of the conspiracy? 

MR. V/EINGARD: Yes. 

THE COURT: The termination is fixed on or 

about, not the end of July. 

MR. WEINGARD: Judge, if the Government wishoo 

to indicate that this particular transaction is 
part and parcel of this alleged conspiracy as 
against ray client, I would like to hoar that. I 
don't think that is the theory the Government is 

e 
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advancing* 

THE COURT: This is » substantive charge end 
it doesn't name your client. But. if evidence of 
traneaction. in a con.pir.cy that ... alleged to 
terminate on or about July include August, 1 would, 
at the very least, give that to the jury as a fact 
question as to whether it came in terms of the 
conspiracy• 

MR. VEINGARD: With all due respect, this 
isn-t a situation where the Government is claiming 
a variance between the pleadings and the proof 
offered at trial where the Court can say the Jury 
is entitled to be instructed on the law of variance 

between pleading and proof. 

THE COURT: They claim it was not at variance. 

MR. WEINGARD: Yes. 

I would say to your Honor it was not a variance 

in that type of a situation. 

However, where the pleading it.elf contain, a 
' .pacific factual allegation of an axtortlonatc 

traneaction which occur, on a date beyond the date, 
claimed to be the perimeter dates of a con.pir.cy 

outlined in the very instrument -- 

THE COURT: /Let me ask you another question 
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quite clearly and apart from that* 

MR. WEINGARD: Yea. 

THE COURT: Let•a aay I find the conapiracy 
ended July 30th, but there was proof offered that 
one of the parties demanded payment for a shipment 
of narcotics that took place before July 30th. Don' 
you think I would allow it? 

MR. WEINGARD: Your Honor might allow it but 
the question is 

THE COURT: What do you mean might? I would 
I would allow it. 

MR. WEINGARD: The question ia; Would you 
allow it as against my client who is not chargod 
with extortionate means or -- 

THE COURT: I said all Mr. Dorao or Mr. Pabolla 
said, "Would you please pay for the narcotics which 
was delivered to you back in June or July," and 
that proof came in. 

MR. WEINGARD: Judge, the question would have 
to be whether or not those hearsay declarations 
were made in furtherance of a conspiracy. 

THE COURT: They are not hearsay declarations. 

MR. WEINGARD: Are you talking about the 

declaration of the co-conspirators? 

> 
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THE COURT: Tea, the demands for the money, 


the payments. Jj 

HR. WEINGARD: Which are declarations of co- 

conspirators, if you wish. 

( 

THE COURT: Some of the cases call them verbal 
acts. I don't even call them verbal acts. 

MR. WEINGARD: If it's the type of verbal acts 
we are talking about under cases as U.S. y>. £g££g.v 
(phonetic spelling), I think what your Honor would 
be constrained to do before you permitted the jury 
to hear that evidence is to first find out several 
things: One, whether or not my client was a 

participant in the conspiracy separate and apart 
from those declarations; whether the conspiracy was 
still in effect at the time those declarations were 
made and whether or not they were made in further¬ 
ance of the conspiratorial agreement. 

THE COURT: Mr. Weingard, if that wasn't 
established at the end of the Government's case, 

I don't have to go into that. That's the first 

question the jury must determine. If your man 

wasn't a member of the conspiracy, forgot everything 

else. 

MR. WEINGARD: It is my tinderstanding under the 
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Federr.1 Hules of Evidence that particular question 
would bo an appropriate question for a Judicial 
determination prior to submission to the Jury. I 

believe Rule 10.3 ai.rt 104 - 

THE COURT: Go boyond United Statos v. Geeney . 

(phonetic spelling.) 

I also instruct the jury that they must beyond 
a reasonable doubt that the defendant knowingly and 
willfully entered into a conspiracy before they con 
consider any kinds of acts* act committed during 
the term of their conspiracy or acts committed after 
the conspiracy is established. There are some post- 
conspiratorial acts admissible to show the existence 
of the conspiracy. 

MU. VLINGARD: Your Honor, I would agree if thfit 
is circumstantial proof which bears upon the exist¬ 
ence of the conspiracy and not in tho form of verbal 
action or declaration by alles®<* co-conspirators. 

""here may be a way tho Government can proceed to 
obtain that as evidence in the case, but what I am 
saying to tho Court in that on all the facts as I 
understand them here, you have allegedly, my client, 
who is a supposed purchaser, not a seller, a purchaser 

r 1 *r 

of some cocaine from Harry Honnalis, the victim; and 


:v 


w 



. ■' • k ■ ■ K iff 






you have the alleged partner* of Harry Hormalis 
beating him up, physically administering a serious 
beating at the time my client is not even alleged 
to be any longer a participant in the conspiracy 
according to this instrument. And those particular 
beatings are serious enough, according to what the 
Government informs me or tells me, so that several 
operations had to be undergone by Harry Hormalis. 

Then I tell the Court if that type of evidence 
permitted against my client is highly prejudicial, 
suspiciously prejudicial so that the Government has 
recognized the nature of its prejudice and on its 
own application as contained in its memorandum 
submitted to the Court on tho original application 
before the Court agreed to several idioms. 

THE COURT: I never made that agreement. Maybe 

the -- 

MR. WEINGAKl): Yes, the Government and I will 
read you exactly what the Government said. 

The Government said as to Mr. Williams, the 
Government agrees that Mr. Williams would be unduly 
prejudiced, and then goes on to indicate he was 
not involved in the extortion counts nor the substan 
tive counts end only the conspiracy counts. 
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But, the Government In its memoranda to the 
Court indicates that Mr. Williams was in exactly 
the same situation vis-a-vis Pabella and Dorso and 
Ilormalin as my client. He was a purchaser of 
alleged cocaine. 

And I will toll the Court, if the Government 

assumes a position in its memoranda which I assume 

the Court adhered to, according to your decision 

there was a footnote dropped where the Court 

recognizes the undue prejudice and the Court points 

out you will sever Williams, I would assume the 

same circumstance is applicable based on the same 

repreo ntntion by the Government or the same 

recognition by the Government that there will be 
undue prejudice duo to ny client if ho was forced 

to go to trial with Fabolla and Dorso and Hormalis, 

the primary witness -- 

TIIL COURT: All I say in the footnote, the 
Government consented to the severance of tho charges 
against Williams. 

Hit. WfclNGAilo: And indeed the chargos have 
been severed. 

THE COURT:' 1 don’t, commont on the reason. 

MR. WKINGAHD: I assume, your Honor -- if 1 
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am incorrect, I will withdraw the 
I assume your Honor abided by the 


statement 

statement 


put 



forth by the Government. 

THE COURT: I don't care what reason. If the 

t 

Government say. we would like to sever against Hr. 

X and if the defense says all right, I agree with 

it. I don't care if it's erroneous or what. Some- j 

times they have their own reason for severing. 

Is Williams going to be a witness? 

MS. KATZ: At this time I am not prepared to 

make that known. There wore certain reasons at 

the time of that statement and I would make it 

known in chambers to the Court, that perouaded me 


to moke the statements I did. 

THE COURT: I will not hear any ex-party state¬ 


ments. 

MR. WEINGARD: Tho reaoon given, year Honor, 

1. that th. evidence on the extortion tr.n.aetlon. 
juet ae the evidence agalnet my client, will •>• 
unduly prejudiced agalnet William, and I told tho 
Court on all the fact, my client 1. alleged to have 
been a purch.e.r and eo 1. William.. Both are 
alleged to be purchae.ro from Hormalle. 

THE COURT, All you're aaylng, you were dlacrlm 
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inated against because you were in the saae position 
as Williams. They consented to sever against 
Williams and not against your client. 

Isn't' that the argument? 

MS. KATZ: May I make one statement? 

THE COURT: They may have been wrong in 
severing Williams. I don't go into the reason. 

MR. WEINGARD: What I am saying, they wore 
correct in severing Williams and I am saying there 
was indeed a valid reason for that severance regard¬ 
less of what has subsequently developed. 

• THE COURT: I don’t know whether they were 
correct or not, and I tell you this, it is no 
argument to sever Morton. Morton has to stand on 
its own. 

MS. KATZ: May I make one statement for the 
record? 

Mr. Morton, unlike Mr. Williams, is named in 
count seven and oight of the indictment• 

THE COURT: Why didn't you name Williams, too, 

in count seven and eight? 

MS. KATZ: As your Honor has said, there are 

various roasons why one doesn't do what they did. 
But, at tho tirao certain decisions wore made that I 
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Blight regret or not regret standing here in t \is 

'j 

position tf>*lay• Nonetheless, the Government must 

live with those past decisions. \ 

THE COURT: You know you can prove substants 
crimes were committed in pursuance of the conspiracy 
while the defendant was a member of the conspiracy 
and under that theory, you could have Joined Williams 
on those counts. 

Why don't you tell us whether he will testify 
or not? What is the big secret? The defendants 
know it, you know it and only I don't know it. 

J 

MS. KATZ: Honestly, I don't know it, your 

Honor. At tho time of the severance, there was a 

belief on my part that Mr. Williams might cooperate, 

and in that cooperation, he would testify at the 

trial. It is my belief standing hero today that 

the likelihood of that is not wry good. 

MR. WEINGAllD: Judge, in light of what the 

Government Just said, one of the primary argumonta 

• usually advanced by prosecutors, to wit, that there 

will be on additional trial and an expense if therj 

is a severance, is rendered meaningless. There muot 
be, from what tho prosecutor has indicated to the 

Court, at least the probability of another trial at 






which testimony of the conspiracy must cose forward. 
THE COURT: You Just convinced me that maybe 


you ought to rejoin Williams. 

MS. KATZ: Your Honor, I would love to rejoin 

Mr. Williams. 

THE COURT: That's how you ought to do it. 

That will satisfy Mr. Morton too because then, 
he knows he will be treated as equally as Mr. 
Williams is. 

MS. KATZ: The Government will be happy to 
rejoin Mr. Williams. 

‘ THE COURT: Who is Mr. Williams' lawyer7 
MS. KATZ: Mr. Ed Kelly of the Legal Aid 
Society. 

THE COURT: Ask him if he is ready to come in 
and try the case on Monday. He wouldn't want any¬ 
more time because he doesn't play with these cases. 

That's the way to do it. 

MR. WEINGARD: With all due respect, it really 

■doesn't reach the merits — 

THE COURT: The merits are this: It's the 
same transaction. The more fact that there is also 
an extortionate charge against the two others is no 
answer because I pan instruct the Jury quite care- 
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fully- I can give theca a memoranda of verdict, 
points, to the different charges against Fabello 
and Dorso that don’t apply to the others, against 
the others. And my experience is that Jurors do 
look at each case individually. And I am not 
inclined to try two cases and you can’t tell me 
because Williams is severed, there will be two 
trials. I am not convinced of that. I know I have 
got one trial that is to start Monday. That ono I 
have. And it may very well be if I severed your 
man and Williams was disposed of, I hove two trials, 
but one we would have done. I don't ooo it. Every 
defendant likes to bo sevorcd from his co-def ent’ant • 

First of all, it moans so much work for tho 
United States Attorney that might be discouraged, 
they may never try that defendant. And it dolnyo 
the defendant and it con do you no horn despite of 
what is said about speedy trials. I have very few 
defendants begging me and ploading no for on early 
trial. All thoy do is ask for adjournments, sever¬ 
ances, delays. 

Mil. WEINGARD: May I be heard, sir? 

Tilt COURT: Sure. 

MU. WEINGAR1 )\ Okay. 
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Judge, the Government has indicated to you 


that the proba -tlity ia that Williams indood shall 
be tried, that he haa not cooperated, that is not 
cooperating' and apparently, he is not pleading or 
is going to be tried at some point* There will bo 
a proceeding pending against Williams apart from 
the one going forward on the l*tth. 

THE COURT: Ms. Katz nu»y have made an error* 
Usually they don't sever until they plead. They 
severed firat. 

MR. WEINGARD: I would like to believe that 
Ms. Katz severed for reaso a given to the Court in 
the memorandum. I would like to believe the 
prosecutor advanced legitimate reasons before the 
Court when it indicated the grounds advanced, your 
Honor. 

And tho grounds advanced was on a valued 
judgment. And after a reading of the indictment, 
the prosecutor's office determined there suiybe 
-prejudice due to Williams. 

THE COURT: You maybe giving the prosecutor's 
office more credit than they deserve. 

MR. * INGARD: Perhaps I do. 


THE COURT 


: ^nd 


it wasn't tho basis on which 
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I granted « eeveranc. I granted a eeveranc. only 
on conaent. I didn't look at the re.a.n. and I 

don't know the reasons. 

MB. WEINGAUU: A. I indicated to the Court. 


there ero other re.eon. for my applied lo" f ° r 


continuance of 
First off 
preparing this 


eeverance for a variety of grounds. 
t Judge, I have no way of adequately 
case in the few short days remaining 
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before the commencement of thie trial. 

THE COURT: Let me answer that. 

That ■ a moat unfortunate. At tho very l.te.t 
thi. defendant wa. told by ». - ho might have known 
h. had a charge again., h.m when he ...a arreot.d on 
Juno 2nd. He might have even knovn about it when 
the indictment wa. filed. I have no -ay of knouing 
it. But, at tho very latent on Juno 6th, ho -a. 
told by me, if you can't afford a la-y.r, I -ill 
gat you ono. I will aaalgn very competent la«y.r. 
or a competent la-y.r -ho can bo ready cn July l'.th 
told mo he had to go out and borrow money 
to obtain a lawyer. I told him lawyer, are very 
expenaivo, he doe.n't have to borrow monoy to hire 

a lnwyor. 


i 


ted his own lawyer 


He told mo l^e wan 






£l» a * 

I said it'a all right, but you understand 
this trial atarta on July l'lth. And whether you 
have a lawyer or not, you're going to .rial* 

Ha said I underatand. 

I then aet it down for a date whan ha was 
supposed to come in and tall me ha had a lawyer* 

He came in and aaid ha atill doesn't have a 
lawyer and he aaid he is about to hire a lawyer* 

And I aaid, don't you remember what I said 
to you? Whether you have a lawyer or not, you're 
going to trial. And don't come in the Friday before 
the trial with a lawyer and have tho lawyor tell me 
that he can't prepare the case. That'a your fault 

and not mine. 

He aaid I understand. 

Then, he came in with a lawyer and the first 
application the lawyer made was for an adjournment* 

I said denied* 

And then another lawyer comes in and makes 
■ apparently the same application* 

didn't mako this as predicted the. Friday 
hefor«, he makos it the Tuesday before. 

How, if you read United Stntoa v»_ Maxim 
(phonetic spelling)t y°« wil1 understand what the 

9 









Courts • are saying. Ws have a vary heavy schedule. 

We are under terrific pressure. Ve must set these 
cases down and get them tried. Ve will not tolerate 
delay of any kind. 

If a defendant delays the trial, if he comes 
in unprepared after being fairly warned, that's 
his problem. We decided it was no longer the 
Court's problem. We gave him the opportunity of 
being prepared. 

And this defendant was told repeatedly and in 
the most direct language, because I had United States 
v. Maxim in mind and I pointed out to him that's 
vhat the Courts are saying to lawyers. 

Don't take a case if you can't start tho trial 
when it's fixed by the Court. The Court's calendar 
w iH not be disrupted bocause lawyers cannot be 


■ a 
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it 


ready. 

Recently, additional support was given by the 
Court of Appeals when Judge Bartel fined a lawyor 
one thousand dollars for not telling him he was 
engaged elsewhere and disrupted his calendar. 

That's the way we feel about it. 

MU. KINGAUD: I can well understand the Court's 
calendar pressure and I am not unmindful to it and 
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I an not in anyway demeaning the Court*• calendar 
pressure. And at the seme time, I think thora must 
ba some sort of balancing between tha defendant*■ 
abilities to retain counsel and prepare his defense 
and to seek at least from his vantage point and 
certainly my vantage point objectively opeaking a 
reasonable continuance with a view towards adequate 

representation. 

THE COURT: In my humble opinion, this defen¬ 
dant wouldn't have gotten a lawyer more than one 
week before the trial if he had six months to 


prepare, 
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MR. W1INGARD: My experionco with my client 
is very different. If I may, I would like to out¬ 


line -- 


THE COURT: Save your time. I will moke my 
matter with you as I made it with the gentleman 
vho came in on Maxim (phonetic spelling), and that 
is that a case is set for trial. The defendant has 
adequate time to retain counsel and prepare a caoo. 
He does nothing about it or he indulgoa in fruitloos 
efforts, that's his problem and that's all thcro is 


to it. 


i*a‘. --W. 


MR. KEINGARp: Por the purposes of this record. 
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since tills is an oral application, an outline of 
what my client's efforts as I understand them were — 

THE COURT: Sure. 

MR. WEINGARD: To begin with, as you pointed 
out he appeared before your Honor on the 6th for 
the purposes of arraignment, having been arrested 
in Maryland on the 2nd of June, 1975* 

I would tell the Court he did not have counsel 
according to his version to me while he was in 
Maryland and he waived removal to the State of New 
York without having adequately conferred with 
counsel. Ho did attempt to contact a lawyer he 
knew in the Washington, D.C. area who was unavail¬ 
able to him at that time. But, apparontly, he signed 
his waiver and came to New York. 

THE COURT: Was ho offered counsel? 

MR. WEINGARD: I havo no way of knowing, sir. 

THE COURT: That's vory important, sir. 

MR. WEINGARD: I must prosumo tho Magistrate 
informed him of his right, to hove free counsel if 
he was an indigent. 

But, Judge, my client doesn't purport to be 
an indigent. 

THE COURT: J made it clear to your client he 





didn't have to go borrowing montjr* I aaaigned 
counsel to people earning 410*000 a year* to people 
owning substantial property# If they can't afford 
it, they are entitled to assign counsel. And I 
made it plAin to him. 

MR. WEINGARD: I am talking about the Magistrate 
Judge. 

But, the point is that he did make and there 
were legitimate grounds for hii • having refused 
removal as I will point out in my final argument 
in a few moments. 

Nevertheless, he came up higher and subsequentl 
your Honor advised him, I am suro in tho language 
you indicated. But, he was making ovory offort at 
that time to retain and obtain New York counsel. 

And he had spoken with several lawyers with a view 
towards marshalling his assets with a view tovardo 
obtaining an attorney. And while tho Court offerod 
him free counsel, you will understand* I era certain, 
the defendant's reluctance to take on a lav/yer 
assigned by the Court when he feels aided by 
retained counsel, someone referred through friends 
or family, whutever tho caoo maybo. 

THE COURT: That puzzles mo, frankly. 




r 



i 




MR. WEINGARD: It maybe a puMlement, but . 

nevertheless, it is a natural reaction of human 
nature. And I think everybody who is a private 
practitioner as I do and who, at the same time, 
finds himself in the State Court on the l8D Panel, 
the thiee indigent panel, you see very often a 
family coming forward willing to pay to another 
attornoy what would be your normal retained fee 
and bringing another attorney in the case while 
your skill maybe as fine as his. Nevertheless, 
that happens. Everybody recognizes that. 

The point I wish t> make, my client was not, in 
anyway, delaying this Court, although the net 
result w B > perhaps an application for continuance. 

Ho was making every human effort to marshall to¬ 
gether every eager asset available to him and his 
family with a view towards obtaining private counoe 
When he went bofore Mr. Weisman (phonetic 
spelling), the attorney who appeared before your 
Honor a week ago this past Friday, I boliove Mr. 
Weisman was before the Court and indicated to the 
Court ho would gladly represent this client, but 
hod other commitments for the l'lth of July and 
sought, at that jtime, a continuance for whatever his 




reasons were 
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THE COUHT: He was advised by telephone before 
he catne in, you know. 

m 

MR. WEINGARl): I am sure he wanted to prepare 
a record for the purposes of hia application. 

THE COURT: Hut the 20th, one week ago Friday — 

MR. WEINGAit.): Yes, I believe it was, Judge — 

I'm sorry, you're right. 

THE COURT: Two weeks ago -- 

MR. WEINGARl): It was the 27th. He came in 

on the 27th. 

When he appeared before the Court on the 2 ( th, 
he had engaged my client in a variety of discussions, 
the object being, as I understand it, to secure 
adequate financing so thAt he could be retained. 

And he came in at a point where he folt thore was 
adequate funds so that he could be retained. 

When Mr. Weinman could not obtain a continuance, 
m y client was again left without any alternative 
except to take a free lawyer. And again, he did not 
wish to do this. Ho did not wont a Court appointed 
lawyer. And he was referred to me by Mr. Weisraan 
and I hod a conversation with him on that vory day, 
which would be the 27th. My client, subaequently, 

- • ~ r V .. **:*>#*■? 
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contacted me with a view towards retaining mo on 
the 3rd of July, which was just four working days ; 

following, and indicated to me, at that time, he 
had a portion which would have been to my way of 
thinking a reasonable retainer fee. And at that 
point, I indicated to your Honor's chambers ray 
appearance in connection with this case. And the 
very first opportunity thereafter, which would be 
the following Monday following the ^ith of July 
holiday, I signed my Notice of Appoarance and came 
into this case. And today, being the day after, I 
am here or. oral application. 

TIIK CoUTtT: Why do you need the time? 

Mil. WEINGAHl): I will tell you, sir. 

First off, Judge, my cliorit is not a New York 
resident. He is a resident of Maryland. Whatever 
potential character witness defense we may have - 

THK COUUT: Character witnesses? 

If lie has got the man, you know how long it 
takei to picpnre him. If it takes more than five 
minuses, he is no good. 

MU. WLINGaRD: You're absolutely correct. I 
am not talking about preparation. Location of « 

t 

character witnesses, logistics of bringing them hore, 
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organizing schedules so that they are available 
until the week of the l'tth — 

THE COURT: You don’t know when tha Government•• 
case will he over. You don’t need time for that s 

Mil. VEINGARD: I will need the opportunity to 

marshall together the names of the character 
witnesses. 

the COURT: llow runny do you think I will allow 
you to have? Two, three? You will get his minister. 

MR. WEINGAR1): Maybe to toko a cross section 
of the defendant’s life and community -- 

„ THE COURT: I can approximate how long that 
would take a lawyer. 

MR. WlilNGAKO: I am talking about the prepara¬ 
tion and logistics of bringing them here. Judge. 

THE COURT: It takes no time at all. Vhon 

the Government’s case is close to an end, you Just 
tell him you get Mr. X down here and Mr. Y and Mr. Z, 
because they will' como in the sonjo day, the carao 
t car. 

MU. WEINGARD: They come from Maryland or 
Washington in this cose. 

THE COURT: That *n about two or three hours. 

So, you get those peoplo to cone in tomorrow 
> 
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morning and put them on tho stand. 

MH. VLINGARR: These people are not necessarily- 
THL COURT: Supposo you had six months to do 
this. Would you know when this trial commenced 
MR. WEINGAHO: The precise date, no. But, 
there io an additional problem becauso of the 
summer holiday. Judge, vacation. Had I been able 
to alert my client's potential witnesses in advance 
of where wo stand — 

T m. COURT: X don't go for that argument at 

a H, If this case was scheduled before the summer 
and it was to start during the sumraor, your schedule 
would be all fouled up. You know now to call the 
witnesses that would be available on the l4th. 

MR. WLINGARd: That’s one reason why I need 

a ccrtLinuance. 

And also, because of my client's information 
to me, I would retain a private investigator to 
Investigate this case. It's a serious one. I 
would try, where possible, to interrogate Government 

witr.cssM • 

THE COURT: How do you know whore they are? 

KR. h'blNGARI): I have boon given a list of 

several co-CPuspi^fttors, 
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MS. KATZ: No way did I indicat* th* list of 
co-conspirators with th* witness** during th* trial, 
and nor do I right now indicate that. 

THE COURT: Are the co-conspirators her* in 
New York? 

MS. KATZ: I don't know th* location of some 
of the co-conspirators. We Just given them all th* 
opportunity to prepara the case they want. 

I will not indicate now I am calling them as 
witnesses. 

MR. WEINGARD: If I had an investigator, if I 
had the wherewithal to procure one — 

THE COURT: That's tho number one problem? 

MR. WEINGARD: Yea, tho time with which to 
prepare. 

THE COURT: If he hasn't got the money — 

MR. WEINGARD: Suffice it to say, whether h* 
has the money or I have to advance tho money out 
of my feo, if I hove tho time to do it in all 
probability 

THE COURT: Why don't you do this? Start 
today, hiro your investigator and do all your 
investigating and cone in Monday and show m* you 
have hired your investigator, bring him in. I want 
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to know all the places he has been to, how much 


time he has spent between now and then and how much 


more time he wonts. 


MR. UEINGARO: In order for me to do that on 


such short notice, would cost an inordinate amount 


of money. If I were to dispatch a private invest! 


an hour between now and Monday 


in order to go through a totally fruitless search 


for potential witnesses, and I haven't got a foggiest 


notice in which direction to send him in at tMs 


point in time because of my newness to the case 


TUT. COURT: Not the foggiest notico? Hove 


over the indictment with the defendant? 


MR. WtINGARi): Of cornso I have 


THE COURT: And m have the names of tho co 


conspirators and the location of somo? 


MR. VEINGAKD: I hove no locations of any 


I will tell you exactly what I have. I havo 


the following names, other toiown conspirators, counts 


nine, Cormol Bonita, (Phonetic spelling), Peter 


Micadose (phonetic spelling), Jane Doe, quote. 


Connie, close quo< 


THE COURT: All right. Without disclosing 


the confidence or violating the privilege, did you 
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ask the defendant if he knows where any of thaw 
are? 

MR. WEINGARO: I assume you asked me that 
rhetorically*. 

THE COURT: Rhetorically. 

So, don't tell me you couldn't find the source* 

MR. WEINGARO: No. 

I am saying it would be inordinately extensive 
for me to do what you suggest, your Honor. 

THE COURT: Tell me what else you have. 

MR. WEINGARO: Also, that probably any alibi 
defense would lie in Maryland and Washington, O.C. 
area. And in order for me to ascertain my client's 
whereabouts,.particularly in light of the very 
limited bill of Particulars that the Government 
supplied, where they do not pinpoint precise times 
and dates and places of ocurrence, I would have to 
conduct an extcnsivo investigation assisted by my 
client in the Maryland area and Washington area to 
reconstruct his whereabouts during the spocific times. 
And we don't have the time to do that unless we are 
granted sorao form of reasonable continuance. 

THE COURT: How much time do you want? 

MR. WEINGARO: >1 can probably proceed after two 
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in this case 


THE COURT: No 


The motion is denied. Go to trial on the 14th 


Had the defendant used the time he had, even 


aa late as when Mi'. Veisman came before ne, and said 


be couldn't start the trial on the l4th, he would 


have been well prepared. I don't think you need 


that time 


MR.. WE1NGARD: Mr. Veisman was not in the case 


aa counsel. He had not filed his Notice with the 


You overlook what I told the 


THE COURT 


defendant. Don't retain a lawyer that can't 


start the trial 


MR. WEINGAR1) 


ment, sir? 


THE COURT: Yes 


MR. WEINGARD: And I say, as a purely legal 


argument, this is the most significant one I wish 


to advance 


Assuming now I won't be granted a severance. 


and assuming further, I cannot obtain a continuance. 







f 


Mo. * 

I point out to the Court under Rule 7 and under 
the Fifth Amendment to the Constitution of the 
United States, ray client has never . Indicted by 

a Grand Jury. And by that, I a. a' ceasing myself 
to ray client's right to an indicit-ent of a Grand 
■Tui-y under the Fifth Amendment, and that, of course, 
does not mean an indictment which by interpellation 
the prosecutor or the Court may use to say that the 
Grand Jury's indictment is one of ray client's. 

Turning to the caption heading in the indict¬ 
ment on hand, 75 CR 177, «• I pointed out in the 
past, it is a John Doe indictment. 

The indication is that tho Grand Jury had before 
it a nickname, to wit, the nicknamo Bobo, which wo 
all came to learn in the past ooveral yoaa io not 
a very uncommon nickname. 

THE COURT: I don't know anybody by tho na^e 

of Bebo. 

Mil. WEINGARD: Bobe lleboezo, Judgo. I throw 
that up as 

THE COUnT: That’s ono. Do you know him? 

MR. WEINGARD: Only by his reputattn. 

THE COURT: That’s one. Do you know anyone 

else by the name of Bobe? 
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MR. WEINGARD: Only by his reputatisi. 

THE COURT: Do you know anyone else? 

MR. WEINGARD: That's one. 

THE COlJRT: Before Bebe Rebozzo, I never heard 


4 


- 

r 

>1 


of it before. 

HR. WEINGARD: It could stand for tha common 

initials B period E period. 

THE COURT: That's right. 

MR. WEINGARD: It could stand for any number 

of nicknames. My client is named Williams Morton. 

I told the Court that William Morton must be 
indicted by a Grand Jury that has sufficient evidence 
before it to find that William Horton committed tho 
alleged acts named in the indictment. The indictment 
hero does not indicate that William Morton did any • 
such thing. 

THE COURT: I would like you to su» nit cases on 


that. 

MR. WEINGARD: Lot me, if I can give you the 
case of Connor v. Picard (phonetic spelling). And 
I hove a photocopy of the case with me which deals 
with a statute in the State of Massachusetts which 
was declared unconstitutional. 

THE COURT: Mpy I see it? 
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HR. WEINGARD: Yes, indeed, sir. 


Hi ^ 

As violative of the Equal Protection Clause 
of the Fourteenth Amendment of the Constitution of 
the United States. 

Now, this was a First Circuit Court of Appeals 
decision. Judge. 

THE COURT: When can you submit cases on this? 

Do you hove anything on it? 

MS. KATZ: Mr. Weingard showed me that opinion* 

I would cite Note Four of that opinion and 
indicate that the Grand Jury was presented with 
sufficient evidence as to Note Four. 

MR. WEINGARD: With all due respect -- 
THE COURT: Note Four? 

MS. KATZ: Yes, on Page 675 » your Honor. 

THE COURT: He didn't give me the complete 

case then. 

MR. WEINGARD: I believe I did. 

If I didn't, it's certainly an omission. I 
-believe the footnote -- it maybe a different volume. 

MS. KATZ: I have page 675 hore, footnote four. 
THE COURT: You said Note Four? 

MS. KATZ:~ Yes, your Honor. 

TIIE COURT: You mean footnote four? 
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MS. KATZ: Yes. 

THE COURT: I thought you meant he had -- 
MS. KATZ: Excuse me, footnoe four on page 675- 
MR. WEINGARD: Before the Court is distracted 
from any argument that I contemplate making, 1 
wish to bo able to be heard — 

THE COURT: Please do that. I have allowed you 
more time than I have allowed ten lawyers on this 
motion. 

MR. WEINGARD: Yes, I appreciate the opportunity 
THE COURT: Yes. 

MR. WEINGARD: This particular case touches 
upon it in tho context of n review on a State 
Statute by a Federal Court. Eventually, I will 
point out, so tho Court is not misled, the Suprome 
Court of the United States eventually remanded this 
case to the State Courts on the ground that there 
was no exhaustion of state remedies. But, the 
precise holding of tho First Circuit, Court of 
Appeals, was not touched upon by tho Supreme Court 
of tho United States. 

1 would tell tho Court it strikes mo under 
Foderal Law as opposed to the interpretation of the 
state rights, vi^-a-vis the Federal Law, because und 







federal 1iw every defendant must be indicted by • 
Grand Jury if he is indicted for any crime to which 
he can be sentenced to more than one year. 

THE COORT: You are saying nothing except the 
defendant lias to be identified somehow. And the 
only question now is the nickname Debe enough to 
identify the defendant. 

MR. WEINGARL): It's more than that. The prosecu 
tor does not have a roving commission or the right 
to interpellate as to what the Grand Jury meant when 
it handed down an indictment. The prosecutor can't 
go out and then condut its investigation and then 
come back into court with an individual and say this 
is the John Doe, a/k/a Uebe, that the Grand Jury 
meant. 

What the prosecutor must do under those circum- 
stances is go before the Grand Jury, if it's still 
sitting, or a subsequent Grand Jury, and present 
what other information it has and obtain a super- 
seder. Before if this prosecutor came before your 
Honor right now and said to your Honor, I move to 
amend this indictment to change tho name John Ooo 
to William Morton, your Honor would under Rulo 7, 
be constrained to dpny that application in my view 
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because the omnndmcnt would be to an Indictment 
rather than information. 

THE COURT: I heard the argument. 

When can you submit cases? 

MS. KATZ: The Government will be happy to 
submit cases by the end of this week* 

Can I make a few points? 

I have nrt said very much during this discussion 
I would like to make a few points. 

THE COURT: The answer is if you find you're 
wrong, you con get a superseding indictment before 
Monday. And I will not grant an adjournment if 
another indictment comos through if it's worded 
exactly the same. I don't know whether it's coot 
or not. 

MS. KATZ: Very well. I understand what the 
Judge is saying. 

Could I still make, if you would bear with me 
for a few short minutes 

THE COURT: Yes. 

MS. KATZ: As to what Mr. Veingard is saying, 

1 believe there was evidence submitted to the Grand 
Jury which, of course, we will certainly make the 
Grand Jury minutes known to your Honor that indicates 






certain factors as to Bebe’a last name and believed 


description, residence, et cetera. 

THE COURT: It would have been nice if you 

put that, description in this indictment. 

MS. KATZ: A lot of things from this case would 
have been nice viewing it from hindsight. Nonethe¬ 
less, I still feel the indictment was sufficient. 

At no time -- Mr. Williams, in fact, signed 
in Washington a bail release, I believe it's entitle 

Williams Morton, u/k/a 3ebe. 

THE COURT: Did ho sign it that way or did he 

just sagn William Morton? 

MS. KAT3: William Horton, but the thing is 

headed -- 

THE COURT: What is the difference? 

You’re still going to have to prove it. 

M3. KATZ: There was sufficient evidence before 

the Grand Jury to find John Doe, Bobo, had committed 
the acts named in the indictment and that the questi 

4 

that Mr. Veingard is raising is properly a question 
fbr the jury to decide, that John Doo, Bebo, named 
in the indictment, who tho Grand Jury charges os 
doing the alleged acts, is William Morton, who xa 
sitting In the courtroom and that is ronlly the prop 
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175 Fed. 2d 495, it*a a Second Circuit caae at 
Pago 

THE COURT: Wait, give me that citation. 

MS. KATZ: 175 Fed. 2d 495. I •» reading at 
Page 496 in about the middle of the page. It deals 
with the defendant Morrison who waa indicted under 
an indictment alleged John Doe number four, numeral 
four. 

The Second Circuit states that Mr. Morrison 
sought a Writ of Habeas Corpus on the grounds that 
he was nover indicted by the Grand Jury i or tho 
crimes charged in the John Doe indictment. 

This was denied and the denial was affirmed in 
Poople ex ref Morrison v. Forrester, 62 NYS 2d 840. 

To indicate if a John Doe number four war 
sufficient to identify an individual, certainly 
John Doe, n/k/a Bebe is sufficient to identify. 

THE COURT: That would be very strong argument 

for it. 

Is that the only case? 

MS. KATZ: I only had five minutes to find it. 

MR. WEINGAUD: I read that case, your Honor. 

What happoned, there was a New York Amendment of 
indictment provisiou and based upon an application 












which was not opposed by the defendant* the indictment 
was amended to permit the name of the defendant to be 


substituted. 

THE COURT: What is the sense in talking like 
this? I will read the case and make my decisions 
as to what the cases say* not what the lawyers say. 

Now, how long do you wish to submit cases on 
this, Ms. Katz? 

MS. KATZ: Friday. 

THE COURT: How about tomorrow afternoon? Just 
give me the name of the case. I don't nood a lengthy 
memoranda. 

MS. KATZ: Very well, we will have it to you 
tomorrow afternoon. 

THE COURT: Decision reserved on the last motion 
to dismiss because the defendant is not sufficiently 
identified in the indictment. And in all other 
respects, the motion is denied. And if I dony the 
motion on which I reserved decision, I expect the 
lawyers to bo ready on Mondcjt The only problem is 
whether I am ready. 

MR. VEINGARD: Will I be notified by your 
office as to the decision on this motion? 

THE COURT: You > certainly will. 
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